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THE S
NEGLIEAETQ%ARD OF CARE AND PROOF OF
g E IN MEDICAL PROFESSION —
FROM BOLAMTO BOLITHO

Kiran Gupta*
I. INTRODUCTION

Avonod il:'ldgf:\‘;g lllg'éll_lIS, but this fact does not hold true for every patient.
i v rld Health Orgaptzatmn one in 10 hospital admissions
medical ere rse event and onein 300 admissions in death. Unintended
. ors have become a big threat to patient safety and WHO lists
it among the top 10 killers in the world. .

) ' R_lght to life enshrined in article 21 of the Constitution of india
m‘?l“fies right to health. Every medical professional whe therata government
hq spital or otherwise has the professional obligation to extent his services
with flue expertise for protecting life. However, medical professionals,
despite prudence and care, commits €rrors in their day to day medical
practice such as incorrect diagnosis, wrong treatment and lack of consent.
This inherent fallibility in the medical profession is directly related to legal

action. Previously, medical professionals were mainly worried about failing

to save the life of a patient or providing satisfactory treatmentto a sick
person. Now, they are also worried about the legal consequences of

their failure.
Ever since medical professionals have been brought within the
ambit of the Consumer Protection Act 1986,' there has been a drastic
_increase in the number of cases filed against doctors. A good number of
patients and their relatives take serious view of medical negligence. Day-
‘by day, more and more medical negligence cases are registered against
doctors and surgeons in Consumer Forum. However, it is a great mistake
to think that doctors and hospitals are easy targets for dissatisfied patients.
They are not liable for everything that goes wrong with the patients. They
are only required to exercise reasonable care and skill in their treatment
of patients. They will be held guilty of negligence only if they fall short of
the standard of a reasonably skillful medical practitioner.

* Associate Professor, Law Centre-II, Faculty of Law, University of Delhi.
\ Indian Medical AssociationV. V.F. Shanta, AIR 1996 SC 550.
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In acase against a doctor, the AIE ISIEIDDH the Clairnamt Xy
that the doctor was negligent and fhat hlshneﬁ 1g€nce Causeq the ::{
which the complaint is made. It is he who ; ?lf to Prove . the _]u%f
falls short of the standard of a reasonably 51'_111 'ill Medjcg) Map, o
to be supported by expert evidenc;e or medical ltel‘ature.g is
[f the initial burden of negligence is discharged by the claim ity
be for the doctors to substantiate their defence that there Was ng negy oulg
The aim of this paper is to explain how th::: !aw of medicy) negug?%'
operates in India, taking into account the rising dDCIOr-pati “FE

: Ent Con b
and legal intervention.

I1. NEGLIGENCE: DuTties ANp Lia BILITIES OF MEDICAL PROFESS]UNM
§

A. Types of liabilities
Ifa doctor is negligent in the performa.qce of his duties, he i
open to both criminal and civil liability. The llablllli}f May arise ynge, the
Indian Medical Council Act 1956 (professional misconduct), under gy,
Indian Penal Code | 860 (criminal liabi lity) or under the Indian Cﬁﬂtract

of the code of medical ethics, to the society for criminal negli
the victims for tort and breach of contract,

can also be sent to jail, apart from the ¢
court or by the consumer forum.,

becomes actionable when it results
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2011-2012] MEDICAL NEGLIGENCE 3

do. or doing something which a prudent and reasonable man would not
do.” Itis the omission to do what the law requires, or the failure to do
anything in a manner prescribed by law.

To constitute negligence one has to prove a duty to take care,
breach of that duty and the resulting damage. Therefore, the essential
components of negligence are:

1. Theexistence of a duty to take care which the defendant owes to
the plaintiff;

)

The breach of that duty towards the plaintiff; and
3. Damage or injury to.the complainant as a result of such breach.
C. Medical Negligence

Medical negligence is the failure of a medical practitioner to provide
proper care and attention and exercise those skills which a prudent, qualified
person would do under similar circumstances. Itis a commission or omission
of an act by a medical professional which deviates from the accepted
standards of practice of the medical community, leading to an injury to
the patient. It may be defined as a lack of reasonable care and skill on the
part of amedical professional with respect to the patient, be it his history
taking, clinical examination, investigation, diagnosis, and treatment that
has resulted in injury, death, or an unfavorable outcome. Failure to act in

- accordance with the medical standards in vogue and failure to exercise
due care and diligence are generally deemed to constitute medical negligence.

ITT. MEDiCAL NEGLIGENCE UNDER CiviL LAw
' A. Extent of duty of care

The duty of care for a medical professional starts from the time -
the patient gives an implied consent for his treatment and the medical
professional accepts him as a patient for treatment, irrespective of financial
considerations. This duty starts from taking the history of the patient and
covers all aspects of the treatment, like writing proper case notes,
performing proper clinical examination, advising necessary tests and
investigations, making a proper diagnosis, and carrying out careful treatment.

* Blythv. Birmingham Waterworks Company, (1856) EWHC exch J 65.
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In 1969, the Supreme Court in Laxman Balkrig),
Trimbak Babu Godbole® held: .

A person who holds himself out ready tu‘give medica] advice
treatment impliedly undertakes that he is possesseq of skijj
knowledge for that purpose. He owes a duty of care j, dei:id?ﬂd
whether to undertake the case, he owes a duty of care in detidin
what treatment to give and, he owes aduty of care in the admi“jsnaﬁn
of that treatment. A breach of any of these duties gives 5 ri ght?;;‘
action for negligence to the patient.

This means that when a medical professional, whq POSSesges
certain degree of skill and knowledge, decides to treat a Patient, e i:
duty bound to treat him with a reasonable degree of skill, care and
knowledge. If he falls below this, he will be held liable for negligence,

The Supreme Court has deprecated the practice of d'octors and
certain government hospitals to refuse even primary medica] aid to the
patients and referring them to other hospitals simply because they are
medico legal cases®. The Court declared that every doctor whether at 4
government hospital or otherwise has the professional obligation to extend
his service with due expertise for protecting life. The Court also directed
that the decision should be given wide publicity so that every doctor
- wherever he be within the territory of India should forthwith be aware of
this position.

B. Standard of Care in Medical Profession

A person who holds himself out ready to give medical advice and
treatment, impliedly undertakes that he is possessed of skill and knowledge
_ff_‘f the purpose and bring to exercise that skill and competence with
reasonable care and diligence. He can be held liable on one of the two
findings: either he was not possessed of the requisite skill which he professed
to have possessed, or, he did not exercise, with reasonable competence
in the given case, the skill which he did possess. He should possess 2

_ certain degree of competence and should exercise reasonable care I
-discharge of his duties 3

4 NATIONAL CAPITAL LAW JOURNAL

. * AIR1969SC 128,

! Pt Parmanand Katara. v. Union of India, AIR 1989 SC 2039.
* Supra n.1.
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Medical practitioners operate in spheres whf.:re success cannot
be achieved in every casc and very often success or faﬂur\? depends upon
factors beyond their control. In fact, even the most ?xperlenced me_d.lcal
practitioners may fail to detect the true flature ofa dlscas'e_or aco ndltl-on.
The courts consider this while determining the accountability of a medical
practitioner when a case against a doctor arises. Consequently a doctor
can only be held liable if his mistake was a result of absence of reasona!)le
skill, knowledge and care expected on his part. The sia:ndard to be applied
for judging _whether a person charged has been neghgf:nt or ncft, ':.vould
be that of an ordinary competent person exercising ordinary skill in that
profession.® The standard is that of a reasonable average.

In Halsbury'’s Laws of England the degree of skill and care
required by a medical practitioner is stated as follows:

The practitioner must bring to his task a reasonable degree of
skill and knowledge, and must exercise a reasonable degree of
care. Neither the very highest nor a very low degree of care and
competence, judged in the light of the particular circumstances of
each case, is what the law requires, and a person is not liable in
negligence because someone else of greater skill and knowledge
would have prescribed different treatment or operated in a different
way; nor is he guilty of ne gligence if he has acted in accordance
with a practice accepted as proper by a responsible body of medical
men skilled in that particular art, even though a body of adverse
opinion also existed among medical men.

Deviation from normal practices is not necessarily evidence
of negligence. To establish liability on that basis it must be shown .
(1) that there is a usual and normal practice; (2) that the defendant
has not adopted it; and (3) that the course in fact adopted is one
no professional man of ordinary skill would have taken had he
been acting with ordinary care.”

: 4 A doctor has a legal duty to take care of his patient. Whenever a
patient visits a doctor for treatment there is a contract by implication that
the doctor will take reasonable care to treat him. If there is a breach of

‘T Jacob Mathew v. State of Punjab, (2005)6 SCC 1.
Haissury’s Laws OF ENGLAND (4" edn.) vol.30, para 35.

#ﬁm‘ﬂ.MH‘!mnm...__.
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that duty and if it results in i_ﬂle'Y or danggﬁghreego?mr Will he ol
liable. The doctor must exercise a reasonable deg dU Careang ¢ ill ,
his treatment; but at the same time he does_nﬂt and cannot guﬂrant‘“
cure. In other words, a doctor 1S only required to Snsure dye Care 5
treating the patient. Liabilit): ir} case of medlci;ll “_eg.l 'BENce arises noy . ;r:
the patient has suffered an injury but when the mJ“"B"’ has resulteq due
the conduct of the doctor which has'fal len below lhﬂ Sldf}dard Gfmaﬁonablu
care. The skill of medical practitioners may differ from one dog,
another. There may be more than one course of treatment which, May b,
given for treating a particular disease. Medical OpInion may differ With
regard to the course of action to be taken for treating a patient. A long
as the doctor acts in amanner which is acceptable to the medical Professigy,
and treats the patient with due care and skill, thf: doctor will not be guilty
of negligence even if the patient does not survive or suffers a permaney
ailment. _

The law does not condemn the doctor when he only does thyt
which many a wise and reasonable doctor so placed would do. He is ngt
guilty of negligence if he acts in accordance with the practice accepted ag
proper by a responsible body of medical men skilled in that particular
task. It only condemns him when he falls short of the accepted standards
of that great profession. Courts would indeed be slow in attributing
negligence on the part of a doctor if he has performed his duties to the
best of his abilities and with due care and caution.® The doctor has a
discretion in choosing treatment which he proposes to give to the patient
and such discretion is relatively ampler in cases of emergency.’ Neither
the very highest nor a very low degree of care and competence judged in

the light of the particular circumstances of each case is what the law
requires.

There is however, a difference between standard of care on the
one hand and degree of care on the other. In the case of a doctor, the
standard of care expected of him remains the same in all cases, but the
degree of care will be different in different circumstances. Thus, while the
- same standard of care is expected from a generalist and a specialist, the
degree of care would be different. Ahigher degree of skill is expected
from a specialist when compared to that of a generalist.

¥ Achutrao Haribhau Khodwa v, State of Maharashtra, AIR 1996 SC 2377
® A.S.Mittal v, State, AIR 1989 SC 1570,

J—
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What amounts to reasonable care changes with the advancement
of science and technology. A doctor has to constantly update his knowledge
in tune with the changing time with a view to improve the standard expected
of him. Atthe same time, it may not be necessary for the doctor to know
all the developments that have taken place in the field as he is supposcd
to have only reasonable knowledge. '

(i)  Bolam Test

The basic principle relating to medical negligence is known as the
Bolam rule . This was laid down by Justice McNair in Bolam v. Friern
Hospital Management Committee"' as follows:

Where you get a situation which involves the use of some special
skill or competence, then the test as to whether there has been
negligence or not is not the test of the man on the top of a Clapham
omnibus, because he has not got this special skill. The test is the
standard of the ordinary skilled man exercising and professing to
have that special skill. A man need not possess the highest expert
skill. It is well-established law that it is sufficient if he exercises
the ordinary skill of an ordinary competent man exercising that
particular art. In case of medical men, negligence means failure to
act in accordance with the standards of reasonably competent
medical men at the time. There may be one or more perfectly
proper standards and if he confirms with one of these proper

standards, then he is not negligent.

As per this case the test for determining medical negligence is the
standard of the ordinary skilled man exercising and professing to have
that special skill. But the core dispute in medical negligence cases which
are defended often centers on just what does constitute proper practice
or ordinary competence in relation to the procedure in dispute. The profession
itself need not agree whether or not a particular practice amounts to adequate
care of the patient’s interest. In such cases McNair J. held:

A doctor is not guilty of negligence if he has acted in accordance

with the practice accepted as proper by a res_.ponsiblc body of
medical men skilled in that particular art...Putting it the other way

' Supran.6.
"' [1957]2AllER 118.
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 negligent, if he is acting in accorg

1 C vy
rely because there is a body of Opinigi Wig,
Whn

round, a man is no
such a practice, METELy "
would take a contrary VIV

This statement shows that if a medical practice is g,

responsible body of peers: then the gﬂfgmftesr is satis ﬁeg:ﬁi by,
practitioner has met the requn:ed standar L} ca;? - 1_E{w_ The - e
Feenappicdonnumerousoecasonsincases of medica g, b
endorsement of this test was provided in the‘ House o fLord, b}, "
Scarman in the case of Maynard V. West Midland,

S Regf()nm, rd
Authoriry."” His Lordship stated: : HE&I;;,

Ajudge’s preference for one body of t-iisti nguished pro fessiong)
opinion to another also professionally distinguished is not Suﬂiﬂiea
to establish negligence in a practitioner whose actions haye receiv;;
the seal of approval of those whose opinions, truthfully €Xpresseq
and honestly held, were not preferred. ...For in the realm of
diagnosis and treafment negligence is not established by Preferrin

one respectable body of professional opinion to another. ;

e —————— T

The Bolam fest allows medical practitioners to set for th
the legal standard by eliciting the support of ‘a responsible emselyes

| egals ‘ body of medics
] men’. This test l?as been interpreted to mean that a doctoris n?;t neg?idgﬁ
| if he has act'ed in accordance with a practice accepted as proper bya
Zod{ of mﬂn:dmf lltrime:n who possess similar skills. It is i mmaterial that there
. eXistanother body of opinion that would not hay
taken by the said doctor, As | e e

ong as there exist a “responsible body of

e e o g e

s
o
=8
=
<
|
=
£
L
=
o

Bolam fest has beep

Court in Jacop Math approved by full bench of the Supreme

€W § case in these words:

The w3
ate.r of Bolam test has ever since

,ha ; dur
eMments "8 beencited and dealt with in several judicial
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received by every shore it has touched as neat, clean and a well
condensed one."

The classical statement of law in Bolam case has been widely
accepted as decisive of the standard of care required both of professional |
men generally and medical practitioners in particular. It has been invariably
~ cited with approval before courts in India and applied to as touchstone
to test the pleas of medical negligence. In tort, it is enough for the defendant
to show that the standard of care and skill attained was that of the ordinary
competent medical practitioner exercising an ordinary degree of professional
skill. The fact that a defendant charged with negligence acted in accord
with the general and approved practice is enough to clear him of the
charge. Two things are pertinent to be noted. First, the standard of care,
when assessing the practice as adopted, is judged in the light of knowledge
available at the time (of the incident), and not at the date of trial. Secondly,
when the charge of negligence arises out of failure to use some particular
equipment, the charge would fail if the equipment was not generally available
at that point of time on which it is suggested as should have been used.

(ii)  Bolitho Case

In Bolitho v. City and Hackney Health Authority," atwo year
old child, suffered catastrophic brain damage as aresult of cardiac arrest
due to respiratory failure. The senior pediatric registrar did not attend the
child, as she ascribed to a school of thought that medical intervention,
under those particular circumstances, would have made no difference to
the end result. Liability was denied on the ground that even if she had
attended, she would not have done anything that would have materially
affected the outcome. This view was supported by an impressive and

responsible body of medical opinion. Lord Wilkinson observed;

The Court is not bound to hold that a defendant doctor escapes
liability for negligent treatment or diagnosis just because he leads
evidence from a number of medical experts who are genuinely of
the opinion that the defendant’s treatment or diagnosis accorded
with sound medical practice. The use of these adjectives —
responsible, reasonable and respectable —all show that the Court

" Supran. 6, para 20,
" (1997)4 ALER 771 (HL).
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ed that the exponents of the body of opinio Xy
nstrate that such opinion has a logica] bn reli

involving the weighing of risks againgy bzsl& I
o a body of opinion as being reSpDI:lt‘:'ﬁ

d respectable, will need to be satisfied that in fur?-:-,t.)l“s
have directed their minds to the qm:st'mg
d benefits, and have reached a dafﬂnsiltf;g

10

has to be satisfi
upon can demo
particular in cases ‘
the Judge before acceptin
reasonable an
their views the experts
of comparative risks an
conclusion on the matler:
Lord Browne-Wilkinson speaks of cases and emphasizes [ate, ;
his judgment that it will “very seldom’ be right for a judge to rem;m
conclusion that views genuinely held by com petent experts are unreasona a
On the facts of the claim before him he concluded that there was no basie'
for dismissing the defendants’ expert evidence as illogical. There WEr:
sound reasons not to intubate. However, the case laid down that it is no
enough for the doctor charged with negligence to prove that he acted in
accord with the approved practice to clear him. The practice he followed
must has a logical basis soasto be responsible, reasonable and respectable.
sts a body of professional opinion sanctioning

Thus even though there exi
fendant can still be held negligent if the

the defendant’s conduct, the de
judge isnot satisfied that the opinion is reasonable or responsible. Ultimately

the courts, and only the courts, arc the arbiters of what constitute reasonable
care. Doctors cannot be judges in their own cause. This is likely to shift
the Bolam s “accepted practice” approach to on¢ whereby the standard
of care is set by the court on the basis of “expected practice.”

Recently, Justice S.B.Sinha in Malay Kumar Ganguly v- Dr.
Sukumar Mukherjee'® case has preferred Bolitho test to Bolam fest.
The Supreme Court redefined medical negligence saying that the qual}"'
of care to be expected of a medical establishment should beintune W=
and directly proportional to its reputation. The Court extended the am_bﬂ
of medical negligence cases to include overdose of medi cines, not _infﬂm“"%
patients about the side effects of drugs, case

: not taking extra care in i
discases having high mortality ate and hospitals et
amenities to the patient. The decision also says

that the court ST e
m the hospital O
concerned specialist doctor.

__.—‘
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In this case the patient, a lady-aged about 36 years, developed
fever along with skin rashes. A doctor was contacted, whé after examination
of the patient assured ofwquick récovery and advised her to take rest
but did not prescribe any medicine. As the skin rashes reappeared more
aggressively, the doctor was again contacted who diagnosed that she
was suffering from Anglo- Neurotic Oedema with allergic vasculitis and
prescribed long acting steroid, depomedrol injection 80 mg twice daily
for three days and wysolone which is also a steroid having the composition
of Methyl predinosolone. As the condition of the patient deteriorated

the hospital. Doctor’s on the other hand, alleged that there had beenno
" negligence or deficiency in service on their part as they prescribed medicines
as per the treatment protocol noted in the text books.

‘After a protected trial and hearing and on consideration of the
} evidence and material produced on record, the Supreme Court decided

i
1 : rapidly from bad to worse despite the administration of the said medicines,
le, she was admitted to the hospital wherein it was found by the attending
sis doctors that the patient has been suffering from Toxic Epidermal Necrolysis
Te (TEN). Doctors in the hospital prescribed a quick acting steroid prednisolone
ot at 40 mg three times daily. The condition of the patient continued to
in deteriorate further. She was shifted to Breach Candy Hospital, Mumbai
2d wherein she breathed her last after 10 days. The cause of the death was
G found to be septicemia which happened as a result of profound immuno-
g suppression, caused by over use of steroid and lack of supportive therapy
e and care on the part of attending doctors.
ly Complainant, the husband of the deceased, apart from filing criminal
e case and lodging a complaint in the West Bengal Medical Council, filed a
ft _ complaint against the doctors and hospital in the National Consumer Dispute
d Redressal Commission (NCDRC) claiming a total compensation of more
that Rs. 77 crores. The NCDRC dismissed the complaint. Aggrieved
. _ complainant came in appeal to the Supreme Court.
g He pleaded that Doctors from the very beginning should have
y referred the deceased to a Dermatologist as she had skin rashes all over
1 her body. Doctors had made a wrong diagnosis of the deceased’s illness
t and prescribing a long acting corticosteroid depomedrol injection at dose
! of 80 mg twice daily was wrong which led to her death. He also asserted
F that no supportive therapy which is imperative in TEN cases was givenin
|

S————_
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that doctors and hospital were negligent in treating the patient. The court
found that there is cleavage of opinion on the medical protocol for treati,
TEN patients. The cleavage of opinion s between pro-steroid and anti%'
steroid group. The court, in view of difference of opinion amongst experts
proceed on the assumption that steroid can be administered to the TEN
‘patients. However, treatment of the patient was not found to be iy
accordance with the medical protocol of pro-steroid group. The treatment
line followed by the doctor in administering 80 mg of Depomedrol injection
twice daily is not supported by any school of though. Those who support
steroid for TEN treatment do not recommend long acting steroid which
Depomedrol is. The proper dose as per the manufacturer of Depomedro|
is 40-120 mg once in 1-4 week interval — 80 mg twice daily is highly
excessive. '

The court is not bound to hold that a doctor escape liability for
, negligent treatment or diagnosis just because he leads evidence froma
| number of medical experts who are genuinely of opinion that his treatment
or diagnosis accorded with sound medical practice. The court has to be
] satisfied that the exponents of the body of opinion relied upon can
demonstrate that such opinion has a logical basis. The judge before accepting
a body of opinion as being responsible, reasonable and respectable, will
need to be satisfied that, in forming their views, the experts have directed
their minds to the question of comparative risks and benefits and have

reached a defensible conclusion on the matter.

It was observed that the law on'medical negligence also has to
keep up with the advances in the medical science as to treatment as also
diagnostics. Doctors increasingly must engage with patient during treatment
especially when the line of treatment is a contested one and hazards are
:volved. Standard of care in such cases will involve duty to disclose to

patients about the risks of serious side effects or about alternative treatment.
The standard of duty to care in medical services depends on the position
and stature of the doctors concerned as also the hospital. The premium
stature of services raises a legitimate expectation. If representation is made
by adoctor thatheisa specialist and ultimately it turns out that he is not,

deficiency in medical services would be presumed.
The court found the doctors to be negligent and deficientin providing
medical services as: : .

Scanned with CamScanner



MEDICAL NEGLIGENCE 13

2011-2012]

(1) Patient had rashes all over her body, the doctor should have referred

hertoa dermatologist.
y diagnosed the disease as vasculitis.

d “Depomedrol” 80 mg twice aday for three

(3) The doctor prescribe
inly a higher dose in case of a TEN patient

days which is certal
and the maximum recommended usage by the drug manufacturer

has also been exceeded. This is a wrongful act on his part. The
immediate adverse effect of overuse of this steroid is
immunosupression and chance of infection.

(4) Accordingto general practice, long acting steroids are not advisable
in any clinical condition. Instead of prescribing a quick acting
steroid, the prescriptionof along acting steroid without foreseeing
its implicationsis an act of negligence on their part without exercising
any care or caution. '

(5) After prescribinga steroid, the effect of immunosuppression caused
due to it, ought to have been foreseen. The doctors fail to take

notice of said consequences.
(6) The doctors in hospital, after taking over the treatment of the -
patient did not take any remedial measure against the excessive
amount of Depomedrol that was already stuck in the patient’s
body. On the other hand, they prescribed an excessive dose of
quick acting steroid. |
(7) Aggressive supportive therapy that is necessary for TEN patients
was not provided in the hospital. _
(8) The hospital is liable to prevent nosocomial infections specially in
the cases where the patient has high risk of infection due to the
~ nature of the disease suffered or immunosupression caused due
to use of steroids. :

In the opinion of Court for the death of the patient although doctors
anfi the hosPital were negligent, it cannot be said that they should be held
ﬁﬂty for criminal negligence. Foran act to amount to criminal negligence,

o ‘!egfee of negligence must be of a gross or a very high degree. A
“egllgf?nc? *f:vhich is not of such a high degree may provide ground for
action in civil law but cannot form the basis of prosecution.

(2) Doctor wrongl
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. case back to the NCDRC for g,
| mitted the €as® . pu
| The cPuﬂol;‘equant ofCOmPe"sanm‘,?EDRC finally , TPoge

| _ of determination % ”55 58,750 to be paid by the doctop ang t]id

- ] ’ E

B a compensation ©

| | hospital. ' g Speciality Hospital"
| , v. Nikhil Super Spectatily fospital? the g,
In ¥ Kishan Rao Jion that Bolam fest needs to be recong; el:;f?e
n

Court expressed the OP! uarantees right to medica] e,

. : i ]e 2 l’ Which g T
India in VIEW of Artic bl meny
a?‘:dcare. However, the Court expressed its inability because of the bmding

precedent of Jacob Mathew'® which approved the test.

I In Kusum Sharma v. Batra Hospital and Medical Rege, ,

1 Centre," the apex court reiterated ﬂ‘lt? legal pOS.iti.On aﬁer_ taking sury
i of catena of case law. In the context of issue pertaining to criminal iy

of amedical practitioner, Hon’ble Mr. Justlrfe Dalveer Bhandari peaking
f for the Bench, laid down that the prosecution of a medical practitione,
: would be liable to be quashed if the evidence on record does not project

i substratum enough to infer gross or excessive degree of negligence qp
his/her part.

In this case appellant’s husband was admitted to the respondent
hospital. He was diagnosed to be having tumor in the left adrenal which
| was suspected to be malignant. Surgery was performed by adopting anterior
| !| approach and left adrenal was removed. During the surgery, the body of
|

i :Ihe'pancreas was damaged which was treated and a drain was fixed to
| ! tol'ellcuﬁuut the fluids. He was discharged from the hospital with an advice
! hoso : tmlv fup ;aﬁnd for change of the dressing. He did not visit the respondent
i Aﬁgr faewc:; Oll;llw up. Instead, he took treatment from other hospitals.
K onths, he died on account of pyogenic meningitis. After his
1§ death, appellant filed a compla; o
I compensation attrih t.COmp aint before the National Commission claiming
| j ] at respondent hos l{tmlg medical Pegligence in the treatment by the doctors
. 1E adopted at the timep;faﬁ'r}:er o Plea was that the anterior gt
i should have been i bs zgfgﬂ'}' Wwas not the correct approach, surgery
left Y adopting ‘posterior’ approach for removal of
mmission found no merit in the claim of the

| Into considerms:
! wm the medical literature and evidence of
' (2010)55CC 513

. " Supr., . 6. )

? (2010)38cC 480,

R R RS
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adoption of *anterior’ approach in

rs of AIIMS confirming
advantages of the approach.Against that order the appellant

came in appeal to the Supreme Court.
the court held that in the instant case, the

Dismissing the appeal,
performed the surgery had reasonable degree of skill and
d they in good faith and within medical bounds adopted the
h in their opinion was in the best interest of patient. Doctors
o be negligent where no cogent evidence to prove
the appellant. The medical texts

was produced by
for adrenalectomy as adopted in the present
t been able to support her contention

per approachand

eminent docto
viewofinherent

doctors who
knowledge an

rocedure whic
could not be held t
medical negligence
speak ofboth the approaches

casc. Nowhere has the appellan
that posterior approach was the only possible and pro

respondent was negligent in adopting the anterior approach.

sure of Information

t for consent arises from the case Schloendorff
0in 1914 in New YorKk state, in which
r hysterectomy. Benjamin Cardoza, J.

(iii) Consent: Disclo

The legal preceden
v. Society of New York Hospital®
a surgeon failed to take consent fo

observed:
Every human being of adult years and sound mind has a right to

determine what shall be done with his own body and the surgeon
who performs operation without his (patient’s) consent commits
assault for which he is liable in damages.
It is a moral obligation of medical professionals to disclose the
necessary information to their patients, though the nature and extent of
the disclosure and the legal obligation varies from one jurisdiction to another

ancf from one country to another. A legally valid consent requires the
patient to be provided with adequate information by the physician about

the prol?osed course of treatment, its probable complications, possible
alternatives and their consequences, and so on.

- Various criteria have been proposed as both legal and moral
standards for adequate disclosure of information, like the reasonable doctor
tsliandard(what areasonable doctor thinks that a patient should know),

e reasonable man standard (what a reasonable man under similar

* 10SNE92(1914),
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uld like to know), and the subjective sta,
wo

, darg
ther than 8 hypomet'f:al :‘zeasonable Person, mn‘:.hala
articular pa tion).2' Natanson v. Kline,” held that it M idyy
nformation). asonable doctor would provide, Cﬂnrer?nn""l
l

of inforlrjnatigf: 31:; ;;?amﬂunt of information which a reasongh, W,
: n]i{e;lc:j]tolmakﬂ o medical decision. The court obseryeg that?al'e'“
wol; risk is....material when areasonable person, in W!]E-n the Physiy,
knows or should know to be th:e patient’s pOSl.tmn,. Would ,
likely toattachsi gnificance to the risk or cluster of risks, i dmiding
whetheror not to forego the pmpt?sed therapy. The do?tor, ﬂlerefore,
is required to communicate all 1nheant and potential hazg, dsat
the proposed treatment, the alternative to that treatment, e
and the likely effect if the patient remained untreated. This stringey
standard of disclosure was subjected to only two exceptions:

() Where there was a genuine emergency, e.g. the patient was

unconscious; and

(i) Where the information would be harmful to the patient, ¢.g.
where it might cause psychological damage, or where the patient
would become so emotionally distraught as to prevent a rational

. decision.-

. TheEnglish law regarding disclosure of risk follows the Bolan
pnncl_ple. In Sidaway v. Board of Governors of the Bethlem Royal ,:_
Hospital and the Mandsley Hospital,* the House of Lords adopted
i: dBl‘:‘ramf‘;f’ and fﬂllo'w.ed the reasonable doctor standard regarding
that ﬂlltlyd(i)scl SCIosure.Ofnsk Of_Pl'UpOSed treatment. It was considered
is not an ap ?zur? ol according to the principles of informed consett
doctrine Wﬂspre‘ggzt; te:ﬂ for liability for negligence. The Canffrbﬂﬂ’
because it dig n-:)t g{vea;:&iw‘.ﬂ thought to be impractical and meamng!ﬁsf
telationship, I org Bridoe Eient value to thf: realities of the doctor—pa;lf;e
doctor to answer co £¢, however, made it clear that it is the dl{w 0

rrectly and fully all the queries of the patient ¢

further he] :
d that remote risk of damage (referred to as risk at 1 or 2P

“ T.L. Beanch
am a = [y
York, 2001, 8}) "dLF. Childress PRINCIPLES oF BiomepicaL Entics (5*¢d-N" !

2 Ol,
(1960) 186 K an
"6 Kan, 39
Y (1972) 464 F 54 773'350&2(1 1093, ;

4 l .
(89 141ER 643, |

T R i o e
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cent) need not be disclosed. However, if the risk of damage is substantial
(referred to as 10 per cent risk), it may have to be disclosed Howev;-
Lord Woolf, in Pearce v. United Bristol Healthcare NHS Trusf"*’ﬁ acce teci
the ‘reasonable patient test’ and the ‘doctrine of informed cc:nsent' I;nto
the English law. Citing both Sidaway and Bolitho, it was observed that:

If there is a significant risk which would affect the judgment of a
reasonable patient, then in the normal course it is the responsibility
of doctor to inform the patient of the significant risk, if the information
is needed so that the patient can determine for him or herselfas to
what course he or she should adopt.

The Apex Court of Australia has also started moving away from
the Bolam test and has started accepting the concept of informed consent.
It observed, in Rogers v. Whitaker, that the question whether the patient
has been given all relevant information to choose between undergoing
and not undergoing the treatment does not depend on medical standard
or practices. This is a question for the court to decide and the duty of
deciding it cannot be delegated to any professional or group in the
community. The Canadian courts are also following the reasonable patient

‘approach.?’

It was well establish that consent which is not properly informed,
is not real consent. Once the patient had been informed, in broad terms,
of the nature of intended treatment/procedure and had given his consent,
the patient cannot state that there was a lack of real consent.?®

Recently, a three judges bench of the Supreme Court of India,
awarded a compensation of Rs.25,000 and waiver of surgery feestoa
women whose uterus was removed by a lady obstetrician without her
consent.? The question before the court was whether a surgeon can legally
- perform one operation after taking consent for another. It was alleged '
that the patient was admitted to a private hospital for ‘diagnostic and
operative laparoscopy, but instead a ‘hysterectomy (removal of uterus)
and bilateral salpingo-oopherectomy’(removal of fallopian tubes) was.
performed, rendering her incapable of bearing any children in the future.

 (1998) 48 BMLR 118. i
%(1992) 109ALR625. - :
" White v, Turner, (1981) 120 DLR (3d) 269.

:: Chattertonv. Gerson, (1981) QB432.
Samira Knhliv Prabha Manchanda. (2008)2 SCC 1.
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without consent from , :
th& patleh

o ts of consentin th
S n Pl
ec Efollawmg

:4di ditio
otely forbidding 39S o g asp

( il :i! the Court cummarized the va
| words:
o secure the consent of the pati
[ ay A doctor has fg;;e]f Em(:ms:nt" (the term “u'eatment”iﬁclttflz
| pefore con;mf—‘ﬂ_rhe consent 5O obtained should be real ang
surgery 2 51:3';1 ans that: the patient should have the capacity
i nsent should be voluntary;
the basis of adequate infonnatim;
nt procedure, so that he

1d beon

t shou
e treatme

I and his consen
f ’l | concerning the nature of t_h
| knows what he is consenting to.

{0 b'e ﬁln]iShEd by ‘['_he doctor (GI
treats the patient, shouldenable |
ed judgment as to whether he |
ar treatment or not. This

H )
/ | a member ofhist
(a) nature and procedure

|
| the patient t

(o
f | should subm :
il . means thatthe doctor should disclose
d its purpose; benefits and effect; (b)

i of the treatment an :
: ilable; (c) an outline of the substantial

it himself |
i

e |
alternatives if any aval 1
quences of refusing treatment. %

i

risks; and (d) adverse conse
But there is no need to explain remote OF theoretical risks
i involved, whichmay frighten or confuse a patientand resultin
il refusal of consent for the necessary treatment. Similarly, there
[ is no need to explain the remote or theoretical risks of refusal
I .  to take treatment which may persuade a patient to undergoa
.-' fanciful or unnecessary treatment. Abalence should be achieved
| between the need for disclosing necessary and adequate
| mf?nnation and at the same time avoid the possibility of the
patient being deterred from agreeing to a necessary treatment ;
or offering to undergo an unnecessary treatment.

Cong it given only for a diagnostic procedure, cannot be
En;;der?g mem for therapeutic treatment. Consent given
someﬁetlierfreann ent procedure will not be valid for conduc.ﬁng
additional sur ' e fact that the unauthoriZ
save considerig? is beneficial to the patient, or that it would
reliovethe nats e time and expense to the patient, or wou
grounds ofcll)eflem from pain and suffering in future, are not
. ence inanaction in tort for negligence or assault

)
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and battery. The only exception to this rule is where the additional
procedure though unauthorized, is necessary in order to save
the life or preserve the health of the patient and it would be
unreasonable to delay such unauthorized procedure until patient
regains consciousness and takes a decision.

(4)  Therecan be a common consent for diagnostic and operative
procedures where they are contemplated. There can also be
a common consent for a particular surgical procedure and an
additional or further procedure that may become necessary

during the course of surgery.

(5)  Thenature and extent of information to be furnished by the
doctor to the patient to secure the consent need not be of the
stringent and high degree mentioned in Canterbury but
should be of the extent which is accepted as normal and proper

. byabody of medical men skilledand experienced in the particular
field. It will depend upon the physical and mental condition of
the patient, the nature of treatment, and the risk and
consequences attached to the treatment.

(ivy  Error of judgment

Error of judgment on the part of a dactor (€.g. wrongful diagnosis,
wrong treatment) would tantamount to negligence if it is an error which
would not have been made by a reasonably competent professional medical
man acting with ordinary care. Very often, in a claim for compensatinh
arising out of medical negligence, a plea is taken that it is a case of bona
fide mistake. This may be excusable under certain circumstances buta
mistake which would tantamount to negligence will not be pardoned.

In the case of Whitehouse v. Jordan™ an obstetrician had pulled
too hard in a trial of forceps delivery and had thereby caused the plaintiff’s

head to become wedged with consequent asphyxia and brain dfimage.
The House of Lords held that the obstetrician was guilty of negligence.

The court observed:.

The true position is that an error of judgment may or may not be
negligent; it depends o the nature of the error. If it is the one that
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¢ the standard and type of skjj; thatﬁtl}]a]
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If on the other hand, it is gy, errg??
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would not have beenm
man professing to havl
defendant holds himse

then itis negligffnce. ; :
:3::1 aman, acting with ordinary care might have made g,

not negligence.

In M/S Spring Meadows Hospital v. Harjot Ahluwgjj
Supreme Court observed that gross medical mistake would always th
in a finding of negligence. Use of wrong drug Or Wrong gas duriy
course of aneasthetic will frequently lead to the imposition of | abilitf the
1 some situations even the principle of res ipsa loquitur can e app]flnd
Even delegation of responsibility to another may amount to negligen;-d'
certain circumstances. A consultant can be negligent where he delegz in
the responsibility to his junior with the knowledge that the juniorwz
incapable of performing his duties properly. '

g
Tesylt

In Achutrao Haribhau Khodwa v. State of Maharashiyrgn,
mop was left inside the lady patient’s abdomen during an operatio a
Peritonitis developed which led to a second surgery being performeq : .
her, but she could not survive, Liability for negligence was fastened n
the surgeon because no valid explanation was forthcoming for the mzn
having been left inside the abdomen of the lady. . P

In Laxman Balkrishna Joshi 5% case the death of the patient

vas caused due to shock resulting from reduction of the fracture attempted

by the doctor without taki
. taking the elemen : » :
to the patient, The doctor was held P o

ges. guilty of negligence and liable to pay

In Vinithq 4 :
Was done withgy $hokv. Lakshmi Hospital** removal of pregnancy

utu]
removed, There wast;asonog”f‘Ph}’ and uterus of the patient had to be
Would ot have egtap: );EEH evidence to indicate that ultrasonography
Otherwise. The penerg] oy P ' PEEIANCY buut some texct booksindicated
Practice in the area in which the doctor practiced
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raphy done. Therefore no negligence was

not to have ultrasonog
ould be possible.

am-ibuted on this ground even if two views c
InDr. PN. Raov.G Jayaprakasu® a very promising young
poy of 17 was admitted in a government hospital for removal of tonsils.

Asaresultof the negligence in the administration of anaesthesia during
the operation, the patient became victim of cerebral anoxia making him

dependant on his parents. The anesthetist, the surgeon and the government

were all held liable for damages to the plaintiff.

When an injection meant for intramuscular use was administered
as an injection intravenous ina government hospital resulting in death of
the patient, the government was held liable in public law for damages

under Article 226 of the constitution®.

In Nizam s Institute of Medical Sciences v. Prasanth S.
an engineering student suffered

Dhananka®’, the complainant who was then
tion revealed a tumour in left

from recurring fever. The X ray examina
sion of ribs and vertebra. Even then without having

MRI or Myelography done, cardiothoracic surgeon excised the tumour
and found vertebral body eroded. Operation resulted in acute paraplegia
of the complainant. MRI or Myelo graphy at the pre-operation stage would

have shown necessity of a neurosurgeon at the time of operation and the

perhaps avoided. Consent was not taken for removal of tumour

paraplegia
1 and the surgeon were held

but only for excision biopsy. The hospita

liable for negligence. . |
Thus, adoctor who is charged with negligence can absolve himself

 from liability if he can prove that he acted in accordance with the general

and approved practice. He will be held liable only if the judgment is so
palpably wrong as to imply an absence of reasonable skill and care on his

part. |
D. Consumer Protection Act, 1986

Civil courts have been entertaining complaints of medical negligence

{from patients or their representatives and have been awarding compensation/

: AIR1990AP207,
Bholi Deviv, State of J&K, AIR 2002 SC 65.

. T @096sccl.
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- suffered by them. However, the Proceg,

damages to them'for the injury ive and time-consuming, Becayg, .

o1 - roceedings is tardy, €xpens! .
:Ei??::g;?fthe ﬁggrieved consumers stayed-away from the orq;

2 lainants who went to th

murts and suﬁﬁar;(i;';;ﬂf%?y ;fsntgjgetj ustice and that too aft:: Sﬂpem::l ,fﬂr
lr;];ﬂlg;rfﬂgvocatqs and towal‘ds. r‘:our.t 'fee.s. The procedure s ain
cumBersome and tjme-consuming making liigation costly and trqublesop,,
for ordinary person who constitute the majority s Populatior, Ty,
Consumer Protection Act, 1986 was ena(ft?d . _remedjf this situation
providing a simple, inexpensive a[_ld expeditious mecham§m for I‘Gdressing
the genuine grievances of consumers of goods and services.

After the Consumer Protection Act, 1986 came into force, sope
of the consumer courts in various states started receiving complaints frop,
patients or their representatives regarding deficiency in service on the
part of hospitals and doctors. The complainants generally argued, jnger
alia, that: (i) the patients who paid for the services of dbctorsfhospitalsf
nursing home are consumers as defined in the Act; (ii) the definition of
the expression ‘service’ under the Act that “service means service of any
description which is made available to potential users” is wide enough to
caver services rendered by hospitals and doctors also; and (iii) the Act
ﬁlr:;;:fies for payment of compensation to the consumers (patients) for

jury suffered by the consumer due to the negligence of the opposite

party (doctors/hospitals).

The doctors/hospitals on the other hand 2 ; .
. . _ argued, inter alia, that:
(1) the services rendered by the medjcal professionals are specifically

erso B .
gtate 211&(]1 ;?:if:;fgd i) Fhff consumer courts (the District Forum, the
negligence in =::cnmtﬂ:(:l[:-mpnl ISSion) are not competent to judge the issue of
Proféssionals having ox e T CUiCAl SeTvicesas they are iot a body of

_ aving expertise in medical services

These ar .
before the apex cfuulﬁ;nt;seamg With @ lot of other issues were takenup
= Medlcal Association fora final decision-
ark judgment delivered in Indian Medical
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ICedype
Ause op Association V. V.. Shantha®® clarified lhg: various points raised before
'dinaxy it. The court upheld the constituti.onal validity cff the Consumer Protection
rts fop ' Act and held that doctors!_hospltals and nursmg*hqme.s fell within the
endip, ' scope of the Act as'lhe services rendered by them mclu.dmg the rendering
is a] SE of consultation, diagnosis ::'Ll“ld treatment — both medical and surgical -
leso i would come under the definition of service under the Act. However, where
o ¢ | a doctor or hospital renders service free of charge to every patient or
iy The - under a contract of personal service, a patient availing of such free services
gn' o will not be a consumer.
ong - The landmark judgment of Apex Court in Laxman Thamappa
| Kotgiriv.GM. Central Railway*® has given the railway employees the
- SOme ? right of consumers while availing treatment in a railway hospital free of
sfrom | cost. Similarly, the beneficiaries of ESI Corporation®® and CGHS' were
on the ' also received the right to sue the doctors working in ESI hospital and
, Inter CGHS approved hospitals and dispensaries even if the treatment is free
ditals/ of cost. This is in stark contrast to earlier judgments wherein free treatment
onof | was considered outside the purview of Consumer Protection Act.
kany | IV. CRIMINAL LIABILITY FOR MEDICAL NEGLIGENCE
_!egi:: : A criminal Ijability :Elﬁ?es whe.n it is proved that the docto}' has
s) for ; committed an act or made omission thatis g['?sslyrashor gl'os§ly negligent
. E which is the proximate, direct or substantive cause of patient’s death.
| Under Section 304 A of the Indian Penal Code, a doctor is punishable
i for criminal negligence®. This offence is cognizable, bailable and non-
that: compoundable. It is cognizable in the sense that the offender canbe arrested

cally by a police officer without warrant. However, the police officer cannot
act unreasonably as he is required to take an objective decision on the

iition
;onal basis of either reasonable suspicion or credible information. It is a bailable
ctof | offence and as such the doctor who is arrested is entitled to be released
, the i on bail as a matter of right. It is non-compoundable in the sense that the
1eof . offence can not be compounded by compromise between the suspected
i}’ of * Supran. 1.

2 2007)45CC 59%.
A-up 3 jfrshqre Lal . Chairman, ESIC, (2007)4 SCC 579.
on. - agdish "i' lf'”-i”‘*Br-:!,mu' v. Union of India, 2007 MLR 175 (NC).
’1.0 Under this section, “whoever causes the death of any person by doing any rash
tical ornegligent act amounting to culpable homicide is punishable with imprisonment

for a term that may extend up to two years or with fine or with both.”
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il offender and the victim or his representative. .Other provisions in ﬂ}e Indizg
i Penal Code which may be invoked are Section 337 (I:ash or negligen 5.,
resulting in simple hurt) and Section 338 (rash or negligent act resulting i,

grievous hurt).

Criminal liability may also arise under a number of other stapyq
' such as the Indian Medical Council Act, 1956, the Dentists Act, 1948,
| the Medical Termination of Pregnancy Act, 1971, the Pre‘foncel’ﬁﬂn and
I | Prenatal Diagnostic Techniques (Regulation and Prevention of Misuse)
ff Act, 1994, the Transplantation of Human Organs Act, 1994 and otpe,
f penal laws enacted by the Parliament and State legislatures from time to
0 time. -
| However, criminal law has invariably placed the medica]
| professionals on a pedestal different from ordinary mortals. The Indian
| Penal Code sets out a few vocal examples. Section 88 in the Chapter on
I | | General Exceptions provides exemption for acts not intended to cause
i death, done by consent in good faith for person’s benefit. Section 9
|l provides for exemption for acts done in good faith for the benefit of a
person without his consent though the acts cause harm to a person and
that person has not consented to suffer such harm. Section 93 saves from
| criminality certain communications made in good faith,
J||| | Thejmispmde{ltial concept :o'f negligence differs in civil and criminal
il law. What may be negligence incivil law may not necessarily be negligence
‘ il in criminal law. For negligence to amount to an offence, the element of

t mens reamust be shown to exist. Foran actto amount to criminal negligence,

’ | may pro‘{ide a ground for action in civil law but cannot form the basis for
| - prosecution.*? _

I thme law relating to crimina] negligence was laid down by Straight
~ < Inthe case of Reg v, 17y Beg,*“ where the court said that criminal

| .
, ~ hegligence is the gross ang culpable n . o that
f[ * reasonable and proper care g g Ip)rec eglect or failure to exercise

. tothe public generally or to g individual i

—

©  Supran, 6.
“ 1881 (1)3All 776,
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the case out of which the charge has arisen, it

toall the circumstances of
he accused person to have adopted.

was the jmperative duty of t
Prentice & Sullman® and R. v. Adomoko*

The court in R. V. : ma
has settled the law as to how to determine criminal negligence in medical

practice as:
a) [ndifference

b) Actual foresight of the r
nevertheless to run it;

to an obvious risk of injury to health;
isk coupled with the determination

k coupled with an intention to avoid it,

¢) An appreciation of the ris
ry high degree of

but the attempted avoidance involves a v
negligence;
sk which goes beyond “mere inadvertence”

d) Inattention to aseriousti
in respect of an obvious and important matter which the.doctor’s

duty demanded, he should address.

In John Oni Akirele V. Kr‘ng;” case a duly qualified medical

practitioner gave to his patient the injection of sobita which consisted of
Sodium Bismuth Tartrate as given in the British Pharmacopeia. However,
what was administered was an overdose of Sobita. The patient died. The

eckless and negligent act. He was

doctor was accused of manslaughter, r
conviction on areview of judicial

convicted. Their Lordships quashed the
opinion and an illuminating discussion on criminal negligence. What their

Lordships have held can be summed up as under:

() Thata doctor is not criminally responsible for a patient’s death
unless his negligence or incompetence went beyond a mere matter
of compensation between subjects and showed such disregard
for life and safety of others as to amount to a crime against the

state;

(i) That the degree of negligence required is that it should b
and that neither a jury nor a court can transform negligence of a

lesser degree into gross negligence merely by givingit that appellation.

e gross,

7 5:333}4 Med LR 304,
4)3 AIlER 79
47 A[R1943 PC‘?Z_ (HL)-
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was prove
after receiving an injection 0

finding thata high degree of care
refused to agree with the
was dispensed once a
criminal degree of negl

was admitted fora deliveryinanmn
operation under spinal
after administering spinal anes
criminal proceeding against the
that he was not ananes
injection was not givento
proceeding on the gro
FRCsand DGO is qual
to give test dose does not am

piles of a patient byan
- died of haemorrhage, Kaviraj was convicte

for his rash and negligent act. His plea for the

(iii) It isimpossible 0 de

N

VoL Xlviy,

in kind between the negligence wh;
c

the right to compensation and the negligence which is 5 crl: Bive
Mme,

fine culpable or criminal negligence, 4
itis

not possible 10 make the distinction between actionable negj;
g2

and criminal negligence :ntelligible except by means of illugr,

drawn from actual judicial opinion. The most favourable ; tiong
the conduct of an accused medical man has to be taken efw of
forig

would be most fatal 0 the efficiency of the medical profesgio,
10 one could administer medicine without a halter round his r?e]lE

Their Lordships 1€
d merely because

NATIONAL CAPITAL LAW JOURNAL

Thereisa difference

fused to accept the view that criminal neglige,
- number of persons were made grﬂ\’tl}'?ﬁ

fSobita from the appellant coupled with
was not exercised. Their Lordships ai;

thought that merely because too strong amixture

nd a number of persons Were made gravely ill

igence was proved.

dv. State of Karnataka®® case the patient

In Dr. Krishna Prasa
ursing home. The doctor decided caesarian

anesthesia. The blood pressure beganto fall soon
thesia and ultimately the patient died. The
anesthetist was started on the allegation

thetic expertand that the test dose of spinal xylocaine
the patient. The Court quashed the criminal

und that the doctor holding degrees like MBBS,
he omission

ified to administer anesthesiaand thatt
ount to rashness or negligence.

Where a Kaviraj who was nota qualified surgeon cut the intefﬂﬂ]
ordinary knife in consequence of whichthe patiert
d under section 304A
ection 8817

benefit of S
d the consé™

saying that what he did was in good faith and he had obtaine
tions of the

of the patient and in the past had performed seve

ral operd

same type was unacceptable to the court.*

48 (1970) 3 SCC904.
© Sykaroo Kaviraj V. Emperor, ILR (1887) Cal 566.

i
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Another similar case is that of Dr. Khusal Das Pamman Das v.

State of M.P.* where it was held that the fact that a person totally ignorant
of science of medicine or practice of surgery undertakes a treatment or
erforms an operation is very material in showing his gross ignorance
from which an inference about his gros§ rashness and negligence in
undertaking the treatment can be inferred. In this case the accused, a
Hakim, not educated in allopathic treatment and having no idea about the
precautions to be taken before administering the injection and effects of
the procane penicillin injection, gave it to the deceased. This act was
taken to be clearly rash and negllgent within the meanjng of Section 304A

of IPC 1860.

In Jaggankhan v. State of MP%, a homeopathic doctor gave
to ms patient who was suffering frot gume& worms, twenty-four drops
of stramoniiim’and a leaf of datura without conternplating the reaction
such amedicine could cause, resulting in the death of the patlenf The

doctor was held guilty of criminal ne gllgence

In Poonam Vermav. Ashwin Pdtel a registered medical
prattitioner in homeopathy was held guilty of ‘negligence per se for prescribing
allopathic medicines to a patient resulting in her death, the court ordered
the Medical Council of India and the State Medlcal Ceuncil to consider
the feasibility of i initiating appropriate action under Section 15(3) of the
Indian Medical Council Act, 1956 for practicing allopathic systemof medicine
without possessing the requisite qualifications.

The Supreme Court.in Dr: Sﬁresh Gupta v, Govt. of NCT* Ras
declared that for fixing criminal Jiability on a doctor or surgeon, the standard
of negligence required to be proved should be so high as can be described
as “gross negligence” or “recklessness & The court, in this case, held:

Where a patient dies due to the neghgent medical treatment of
the doctor, the doctor can be made liable in civil law for paying
compensation and damages in tort and at the same time, if the
degree of negligence is so > gross and his act was so reckless as to *

** AIR 1960 MP 50.
(1965) 1SCR 14.

. (1996)45CC 332,
(2004)6SCC 422,
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.02 of the patient, he would also be made criting;

Eg:?:%g :)hf?‘::l{:e under Section 304-A IPC. y

In this case, the patient was op?rateegulﬁ;i Itlhe- appellang -

surgeon for removing his nasal defor:lnlty re t ginthe deat i
ont [t wasalleged that the death was due to ‘asphyxia resulting by,

patient. e by aspirated blood consequent upon i

f respiratory passage DY #4557 ica]]
?nciseg margin of nasal septum . The cause of the death was founq tﬂbz

not introducing a cuffed endo-tracheal tube of proper size so as Prevey,

aspiration of blood from the wound in the respiratory passage. The o,

held that the carelessness or want of due attention and skill allegeq j, ths

| case cannot be described to be so reckless or grossly negligen 5,
| attract criminal liability.

| * The principle laid down in Dr: Suresh Gupta has been upheg,
it Jacob Mathew v. State of Punjab*, where the court observed:

Rt To prosecute a medical professional for negligence under criming|
LI law, it must be shown that the accused did something or failed to
il | do something which in the given facts and circumstances no medical

| ~ professional in his ordinary senses and prudence would have done

or failed to do. The hazard taken by the accused doctor should

i | be of such a nature that the injury which resulted was most likely

| il o Asanillustration, ﬁ'ie court §aid that a doctor who administersa
i medicine known to or us_ed na particular branch of medical profession
impliedly declares that he has knowledge of that branch of science andf

he does not, in fact, posses th i
: : ’ at knowledge, he is pri e actin
with rashness and negli gence, B prims forie Btk

of his faﬂr;;t-lﬁ;a 5, It was contended by the complainant that the death
and non-avai]abi?ccumd due to the carelessness of doctors and nursss
W of oxygen cylinder and also because of the fixing!?

ofanempty cylinder on h;
stol yiinder on his mouth due to which his breathing had totally

Rejecti .
the avennélnls lll:lﬁ:il:gltmﬁrge ofcriminal negligence, the court held tha!
¢ Complaint, evep if heldto be proved, did not

e ———

* Supran. 6,
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ta case of criminal rashness or negligence on the part of the
t. The court further observed:

se of the complainant that the accused appellant
rqualified to treat the patient whom he agreed to
fnon-availability of oxygen cylinder either because
of the hospital having failed to keep available a gas cylinderor
because of the gas cylinder being found empty. Then, probably
the hospital may be liable in civil law or may be not, but the accused-
appellant cannot be proceeded against under S. 304-A IPC.%

The Court issued the following guidelines which should govern

he prosecution of doctors in future:

ot be entertained unless the complainant

() Aprivate complaint may n
has produced prima facie evidence before the court in the form

of a credible opinion given by another competent doctor to support
the charge of rashness or negligence on the part of the accused

doctor.

(ii) Theinvestigating officer should, before proceeding against the
doctor accused of rash or negligent act or omission obtain an
independent and competent medical opinion preferably from a
doctor in government service, qualified in that branch of medical
practice who can normally be expected to give an impartial and
unbiased opinion applying the Bolam test to the facts collected

in the investigation.

(iii) A doctor accused of rashness or negligence, may not be arrested
in a routine manner (simply because a charge has been levelled
against him). Unless his arrest is necessary for furthering the
investigation or for collecting evidence or unless the investigating
officer feels satisfied that the doctor proceeded against would
not make himself available to face the prosecution unless arrested,
the arrest may be withheld.”

In Dr. Saroja Dharampal Patil v. State of Maharashtra®, a
pregnant woman was taken to the hospital of the applicant where she

make ou
accused appellan
It is not the ca
was not a docto
treat. Itisacasc O

** Id., para 53.
* Id., para 52.
*” ManwMH/1263/2010.
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delivered achild by a normal delivery through vertex. The applicgy |
that patient was bleeding profusely after the placenta had come GULD?
inspite of immediate treatment, the bleeding could not be stopy, thee,
was shifted to another hospital. There also the prognosis contjp, d,s
the flow of bleeding could not be controlled inspite of medica] o
She died ultimately due to inversion of the uterus. The father of the 0
gave statement to the police that he had no grievance against 5,
about the death of his daughter. After two day, however, he lodg g;“‘
FIR alleging that deceased died as 2 result of negligence of the app; an
while treating her. The applicant sought qugshing of the chargesheet f?;

in pursuance of the said FIR.

The investigating officer obtained the opinion of the independey
medical authority which purports f0 show that the applicant was duly
trained for conducting delivery and, therefore, was competent to undertaje
the work of conducting delivery of deceased, gave necessary treatmep;
to the patient while conducting the delivery, medicines administered t
the patient were proper and correct treatment was given and there was
no undue delay committed by the applicant in referring the patient to
obtain treatment at the higher centre when the haemorrhagic flow could
not be stopped inspite of immediate treatment. The court after statingthe
general principles relating to medical negligence as laid down inJacob

Mathew v. State of Punjab,* and reiterated in Kusum Sharmav. Batra

Hospital and Medical Research Centre® explained the rule for holding

medical practitioner liable and held thatno medical negligence was committed
by the applicant. '

In Dr. RenuJain v. Savitri Devi,*the complainant became pwgﬂﬂm
after six years of sterilization operation. She alleged that the app}lcant
assured the complainant that latest technologies were available in het

Nursing Home and she was specialist of surgery of sterilization. Taking
ed under Sections

cognizance of her complaint, the applicant was summort ;
337, 420,467, 471 of IPC. Applicant approached the cour! for quashié
that proceeding. She pleaded that it might be a case of failure ﬂf[hc_
operation but since there was no material to show that there Was an

58 Supran. 6.
5 Supran. 19.
60 Manw/UP/1242/2010.

g
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negligence on her partin conducting the surgery for which she was qualified
she cannot be blamed. Further that there was no evidence of cheating c};
any false assurance. The court held that the applicant is not liable for
rosecution as no evidence or expert opinion by any other competent
doctor was produced against her, which was made mandatory by the

supreme Court inJacob Mathew s case.

In Dr: Shivanand Doddamani v. State of Karnataka®, a complaint

was filed against the doctors of the District Hospital Dharwad. Complainant
leaded that his brother sustained injuries to his thigh in a road mishap
and was admitted to the District Hospital. Doctors failed to provide any
treatment to him which resulted in his death after four days. Magistrate
issued summons and charged the doctors for the offence under section
304-A of Indian Penal Code. The impugned order was assailed by the
doctors before the High Court mainly on the ground that the statement in
the complaint did not make out any prima facie case to show that the
doctors were guilty of negligence of higher degree as laid down by the
Apex Court in the case of Jacob Mathew and the guidelines laid down in
that case for initiating action against the medical officer were totally flauted
by the Magistrate. Dismissing the claim of the doctors, the Court held
that guidelines of the Apex Court when applied to the facts in question
will make out a prima facie case. The allegation was that the patient died
due to treatment not been provided by the doctors. The doctors had
‘duty” to treat the patient who was admitted to the hospital, not treating
him is ‘breach of duty’ and “death’ being the ultimate result due to breach

of duty, negligence of higher degree is noticeable.

The Supreme Court has been pragmatic and considerate in dealing
with the criminal liability of the medical practitioners for medical negligence,
but not in the least lenient as some of the medical practitioners might like -
to believe. In its latest judgments the Hon’ble Supreme Court has not
only erected safeguards against indiscriminate prosecution of physicians
but has also impressed upon the need for taking certain precautions by
the physicians/Hospitals while treating patients. The physicians mustalso
rise to the occasion by assuming greater responsibility and imbibing greater

public confidence.
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v, PROOF OF NEGLIGENCE

Medical negligence is easy to allege, but extremely 4.
prove. The general rule is that the burden of proving neg};idlfﬁculhu
cause of the accident lies on the party who alleges it. For esgence a5
ervice there must be sufficient eyiﬁsﬁshiﬂg

Nee ¢

negligence OF deficiency InS
ken reasonable care while treq;
N2 the

a doctor or hospital has not ta o
in discharge 0 uties by the hospita]
and do%

patient. Reasonable care :
and expertise expected on the subject, Iy
» W

varies from case to case,
doctor or a hospital has undertaken. Courts would be slow in aﬂﬁbu?ha
lng

negligence on the part of the doctor if he has performed his dutieg

best of his ability with due care and caution. It is the duty of the redrﬁme
agencies to safeguard the interests of the patients against malpra{;tjc:ssa[
. medical professionals but at the same time, the inexpensive naturz?f
consumer jurisdiction should not be allowed to become a vicious weapoy
in the hands of unscrupulous patient to harass the medical professionals

without good and adequate cause.
A. Burden of Proof

mplainant to establish his claim against the
medical man to prove that he acted with
burden of negligence is discharged by
] and the doctor concerned (0
gligence.
negligenceandpro¥
ich action of the
es. Thishast

It is for the patient €O
medical man and not for the
sufficient careand skill. If the initial
the claimant, it would be for the hospita
substantiate their defence that there was no ne

The complainant must allege specific act of
how that amounts t0 negligence. He has to allege wh
opposite parties was not as pet accepted medical practic :
be supported by expert evidence or medical literature on the Sjlhlﬁ“t'
Mere allegation of negligence will not make out a case of nﬂg!lgcﬂcij
unless it is proved by reliable evidence and is supported by expert eviden®®

B. The Requirement of Expert Testimony :

Serious questions of medical negligence against professionﬂls fj:?“n]:e
be decided by suspicion or discrepancies. In the absence of expert F he

. . .+ 1iablet0
supporting the allegations of the complainant, the complaint’s liab!

dismissed.
i f,‘}:ﬂﬁil\
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The plaintiff in a medical negligence action is ordinarily required

port of his claim, the testimony of qualified medical
because the technical aspects of his claim will ordinarily
be far beyond the competence of the judges. The plaintiff, himselfa layman
stances, is not free simply to enter the courtroom, announce
under oath that the defendant surgeon amputated his leg instead of saving
it, and then request the court to find the surgeon negligent. The judges
ssessing no special expertise in the relevant field, are incapable of judging
whether the facts described by the plaintiff, even assuming an accurate
parration by him, add upto negligent conduct. And the plaintiff himselfis
incompetent to supply guidance; he too lacks the training and experience

that would qualify him to characterize the defendant’s conduct.

A charge of negligence affects the professional status and reputation

Therefore the burden of proof on the part of the complainant
gly greater. A finding not

o produce. in sup
experts. This is true,

in most in

of adoctor.
alleging negligence of the doctor is correspondin

based on any expert evidence cannot be sustained.

A complaint alleging negligence by mishandling of needle biopsy
as the needle pierce the blood vessel of the patient resulting in death, is
dismissed by the National Commission on the grounds that the complainant
neither filed any report of a doctor to substantiate the averments made in
the complaint nor produced any medical literature in support of the
allegations. Thus, there was no evidence on record of anynegligence in
the procedure adopted for needle biopsy except the bald allegations of

the complainants.®

The Supreme Court in Indian Medical Association v. V.P.
Shantha® observed that medical negligence on the part of doctor is to
be proved as a fact by leading evidence which may be of an expert. In
Dr. S Gurunathan v. Vijaya Health Centry®, National Commission
held that in the absence of expert evidence on behalf of the complainant,
the commission is held justified in relying upon the affidavit filed by the
doctors on behalf of the hospital in a case of medical negligence. In Amar
Singhv: Frances Newton Hospital®, it was held that all medical negligence

0. disha Bv..J.R. Dania, 2004 CTJ 31 (CP) (NC).
Supran, |,

% (2003) 1 CPR 222.

*(2000) 1 CP) 8.
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cases concern various questions of fact, when the burden of Provip
negligence lies on the complainant, it means he has the task of Convingj,
the court that his version of the facts is the correct one.” g
Inamedical negligence Jawsuit the plaintiff H}usztput qualified medieg
experts on the witness stand to testify Fl) that plam?ff suffered an injy
that produced the disability and utherl ill Fﬁccts cla:n'{ed l:fy him; (2) thy,
the cause of this injury, or at least significant contributing cause of;;
was the professional services rendered by the (defendant) doctor: Gi
that the standard methods, procedures, and treatments In cases such g
plaintiff’s were such and such; and (4) that defiend?nt’s professional congyg
towards plaintiff fell below or otherwise unjustifiably departed from the

- described standard.

] Relevance of Expert Evidence

The role of the expert medical witness is to inform the judge so
as to guide him to the correct conclusions. [t must be for the judge to
guess the weight and usefulness of such assistance as he is given and to

reach his own conclusions accordingly.

Anexpert witness ina givencase normally discharges two functions.
The first duty of an expert is to explain technical issues as clearly as
ssible so that it can be understood by a common man. The other function

is to assist the Court in deciding whether the acts or omissions of medical
practitioners or the hospital constitute negligence. In doing so, the expert
can throw considerable light on the current state of knowledge in medical
science at the time when the patient was treated. In most of the cascs, the
question whethera medical practitioner or hospital is negligent or not, is
amixed question of fact and law and the Courts are not bound in every
case to accept the opinion of expert witness. Although in many cases the
opinion of the expert witness may assist the Court to decide the controversy
one way or the other.

~ The real function of the expert is to put before
materials, together with reasons which induce him to came to

the court all the
the conclusion,

. G.lSampamf v. Hindustan Aeronautics Limited & Anr., 2005 (3) CPJ 369 (Kﬂr}:_o'
Aisha B. v. Prof. JR Danial, 2004 CTJ 31 (CP) (NC); Indian Medical Association
v. VP Shantha, supran.l.

___-‘
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so that the court, although not an expert, may form its own judgment by
its own observation of those materials. An expert is not a witness of fact
and his evidence is really of an advisory character.

(i) Criteria for condemning expert evidence

The principle of law enunciated by the House of Lords® is that a
doctor could be liable for negligence in respect of diagnosis and treatment
despite a body of professional opinion sanctioning his conduct where it
had not been demonstrated to the judge’s satisfaction that the body of
opinion relied on was reasonable or responsible. In the vast majority of
cases the fact that distinguished experts in the field were of a particular
opinion would demonstrate the reasonableness of that opinion. However,
ina rare case, if it could be demonstrated that the professional opinion
was not capable of withstanding logical analysis, the judge would be entitled
to hold that the body of opinion was not reasonable or responsible. The
judge has the right to come to the conclusion that the views genuinely
held by a competent medical expert are unreasonable when he is satisfied
that the body of expert opinion cannot be logically supported at all and
that such opinion will not provide the bench mark by reference to which
the defendant doctor’s conduct falls to be assessed. Recently, the Supreme
Court has also expressed the same view in Malay Kumar Ganguly v.
Sukumar Mukherjee.® |

(iii)  Conflicting expert evidence — duty of court

In cases of conflicting expert evidence what the judge has to decide
is which of the two explanations (of the experts) is to be preferred. That
is a question of fact which the judge has to determine on the ordinary

‘basis on a balance of probability. It is a question for the judge to weigh

up the evidence of both sides, and he is entitled in a situation to prefer the
evidence of one experts witness to that of the other. J udge is the expert
ofall experts. '

In a large number of cases complaints were dismissed as the
complainants could not adduce expert evidence to prove medical negligence.

:: Bolitho v. City and Hackney Health A uthority, (1994) 4 All ER 771 (HL).
Supran. 16,
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«f in every case '.

il ert opinion essential 11 € ry o :

I w 5 ﬂp. edical professioflﬂls ha:V'E bir; irﬂ:;lght e |
Ever since :: Protection Act, t.h:ere.ls a rise n e(; Numbe, of |

ambit of C(;?su;:us and even malicious litigation harming medical ﬁme"ﬁly.
k VO 5 H ¥

Wh light of this, the Supreme Cc;urt In f:cg:;:? B 11)( Souzqy |
h}lt e:o ias directed the consumer OI'LIﬂ‘f .see &n eXpert |
Mot &5 a anel of doctors whether any pr ima facie case is mag, |
opinion fromap nly thereafter send notice to the Medicy) |

i not,and 0 :
out against the doctor of e |
practitioner. This was thought necessary t0 avo idh ment to doctorg

dto be negligent. However, recently Suprem,

ot be ultimately foun 5O ' |
333:?5 IF]’ Kishan Rao v. Nikhil Super Speciality HC{SPIMF " held tha
| expert opinion of prima facie negligence is not a precondition for consumey

| forum to proceed with the case. Expert opinion i.?; r.equired only whena |
I case is complicated enough warranting expert. opinion, or facts ofacage |
| are such that forum cannot resolve an issue without expert assistance, Jt |
was further held that direction given in Jacob Mathew, for co nsulting
another doctor before proceeding with criminal investigation was confined
only in cases of criminal complain and not in respect of cases before the
consumer forum.” -
| In ¥ Kishan Rao v. Nikhil Super Speciality Hospital* the |
,‘ appellant got his wife admitted to Respondent 1 Hospital on 20-7-2002 |
:; tﬂ;zsmi: d‘ﬁi Itiomplammg ofintermittent fever and chills. The wifedid |
i rather ﬁzr cc:I:Jm:li::ixacﬂm'E given by Respondent 1 Hospital for typhoid, :
fl-l | became extremely critﬁ:aelr(lioratecll' e, \?hm} ey
fi removed to Yashoda HOSpiI:;l;::h?’ ot Bl el sheve
/ | ! efforts were made to revive herb tr elf erta"} tests were cunduc}cd and |
i was alleged that when the patient st ex_pireq on 24-7-2002 “S’el.f' t ]
e the Copy of the hematolooer - ° admitted in the Yashoda hospital
| smear for malaria parasite wlg1y by ated 24-7-2002 disclosed blood
ereas Widal test showed negative. Respondent

I I Hospital has not g;
OL8ivenany treatmeny for malaria. The appellate filed2 |

j ®(20093sccy, 00— |

e gl P

" Supran, 17 !
" Supran. 6, 5
n )

Supran, 17 :
S Ihid

i
i
1
i
|
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negligence against Respondent 1 Hospital. The District
Consumer Forum without seeking help of an expert, on the fact of the
itself, awarded compensation of Rs. 2 lakhs plus refund of Rs. 10,000.

State Commission allowed the appeal of Respondent 1 Hospital
d circumstances in the case complainant failed to

n the part of the Hospital and there is also no
n to state that the line of treatment adopted by the Hospital
ligent. The National Commission dismissed the appellant’s
Ilant then approached the Supreme Court.

reme Court held that expert evidence
cal negligence in every case. Expert
se is complicated enough warranting

expert opinion, of facts of a case are such that forum cannot resolve an
issue without expert s assistance. Each case has to be judged on it’s own
facts. The,Court held that the purpose of the Consumer Protection Act is
to provide a forum for speedy and simple redressal of consumer disputes.
Such legislative purpose cannot be defeated or diluted by superimposing
requirement of having expert evidence in cases of civil medical negligence,
regardless of factual position of a case. If that is done efficacy of Act
would be curtailed and in many cases remedy would become illusory for

common man.

On the facts it was held that where a patient who was suf: fering from
intermittent fever and chills, was wrongly treated for typhoid instead of
malaria for four days, which resulted in her death, was an apparent case

case for medical

The .
saying thatin the factan

establish any negligence 0

expert Opinio
iswrong orISneg
appcal. The appe

Allowing the appeal, the Sup

was not necessary t0 prove medi
opinion is required only whenaca

- of medical negligence. It was not necessary t0 obtain expert opinion in

(he first instance before District Forum could award compensation. As
investigation conducted by another Hospital where the patient was removed
ina critical condition showed that Widal Test for Typhoid was negative
whereas test for malaria was positive, it was sufficient for District Forum

to conclude that it was a case of wrong treatment.

_ The Court observed that before forming an opinion that expert
evidence is necessary, the forum under the Act must come toa conclusion
that the case is complicated enough to require opinion of an expert or
that facts of the case are such that it cannot be resolved by members of
The forum without the assistance of expert opinion. Each case has to be
Judged on its own facts. If a decision is taken that in all cases medical
negligence has to be proved on the basis of expert evidence. in that event,
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d under the Consumer Protection Act wjj; be

unnecessarily burdened and in many €ases such remedy would be illysqy,
If any of the parties before the Consumer F orum wants t0 adduce expe,
evidence, members of the forum by applying their mind to the facs and
circumstances of the case and materials on record can allow the Parties
propriate to do so in the facts of

to adduce such evidence ifitis aP
case. The discretion in this matter 1S Jeft to the members of the forum g

there cannot be a mechanical or straitj a:.:,ket approach that each and every
case must be referred to experts for evidence.

The Court is of the opinion that the p::esent case is not a case of
complicated surgery oracase of transplant of limbs and organs in human
eatment in as much as the patient was not

body. It is a case of wrong tr : : ;
treated for malaria even when the complaint was of intermittent fever and

chill.

efficacy of remedy provide

C. Res ipsa loquitor

Res ipsa loquitor is no more than a convenient label to describe
situations where, notwithstanding the plaintiff’s inability to establish the
exact cause of the accident, the fact of the accident by itselfis sufficient,
i the absence of an explanation, to justify the conclusion that most probably
the defendant was negligent and that his negligence caused the injury.
i' The general purport of the words res ipsa loguitor is that the accident
i speaks for itself or tells its own story. The normal rule is that it is for the
ol " plaintiffto prove negligence, but in some cases considerable hardship is
il caused to the plaintiff as the true cause of the accident is not known t0

it him, but is solely within the knowledge of the defendant who caused it,
{ the plaintiff can prove the accident but cannot prove how it happened to
il establish negligence on the part of the defendant. This hardship is sought
l_ to be avoided by invoking the principle of res ipsa loquitor™. Where the

I thing is shown to be under the management of the defendant or his servants,
and the accident is such as in the ordinary course of things does not
happen if those who have the management use proper care, it affords
reasonable evidence, in the absence of explanation by the defendant, that
the accident arose from want of care. -

" Pushpabai Parshottam Udeshi v. M/s Ranjit Ginning & . put. Lid,
AIR 1977SC 1735. Yy ing & Pressing Co.

e —————EEE
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Npe | The maxim comes into operation : (a) on proof of the happening
Sory, i ofan unexplaiﬂed occurrence ; (.b) when the occurrence is one, ':arhjch
Pert | would not have happened in the ordinary course of things without negligence
ang | © onthe part ofsgmcbod}:' other tl?an thq:t p]&iﬂtlﬂ; and (c) the circumstances
tieg point to the negligence in question being that of the defendant, rather than
the | thatofany otherperson.
and : Some of the examples are amputation of wrong limb or wrong
/ery ." digitat operation, burning of skin caused by strong antiseptic solution,
.! Jeaving swabs or surgical instrument inside the patient after the operation.
Sof | * The onus lies on the doctors in the operation theatre to explain
Nan 1 events and the ultimate outcome, i.e., the death of the patient’. When
et | keratotomy operation was performed on left eye of a teenager in violation
ind | of accepted professional practice, resulting in loss of his eyesight, the
: burden of proof is on the doctor to establish that he was not in breach of
| any duty in giving treatment to the minor patient.””. The onus of proof
_ | shifts upon the attending doctors to prove that there was no negligence in
Ibe i performance of operation when the patient died within 10 hours of admission
he rl in the operation theatre in mysterious circumstances”. Where the complainant
nt, { is not aware of what took place inside the operation theatre, the onus of
oly ,[ proof lies on the doctor to establish that there was no negligence on his
ry. |' part resulting in permanent disability of the patient™.
;:: In Bhanupal v. Dr. Prakash Padode® it was observed that the
" | patient’s re!atives must prove positive act of omission but they need not -
o produce evidence to estab!xsh the standard of care if the entire open.ative
it procedure was carried out in tl.le absence c')f any of the patient’s relatives.
2 , ?Ja‘turally, when ::.11] such medical or surgical procedure was carried out
i inside the operation theah:e when nobody on behalf of the patient was
& present, the patient’s relatives were unable to see any kind of medical /
surgical procedure or what exactly happened inside the operation theatre.
S, ¥ Therefore, the opposite parties and the staff attending inside only had
ot F
l:t; ] : j:' I;f?:g; i:{ofharf V. Navdeep Clinic, 1996 (3) CPR 20 (Guj).
iav. Dr. PS. Hardias, 2002(2) CPR 188 (Bhopal).

7
2 g‘j’:"’fpm' V. _Dr: Prakash Padode, 11(2002) CPJ 384 (Bhopal).

C‘ - Qureshiv. Padode Memorial Hospital and Research Hospital, 11 (2000)
. CP1463 (Bhopal).

Supran, 78.
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ned inside the operation theatre "
ial knowledge of what happe dy
zgeni;)lainant is Eot in a position to GﬂfﬂCﬂ}; z?::;ﬁ;ﬁfmat as ettsl:ff
whatever took place inside. Therefore, it W:lmk o insigmt]hthe Srgeg
to prove the fact that no sort of negligence P S ¢ the Uperaﬁﬁn
theatre. Thus, the onus of proof shifts upon ﬂ;e ?PPU:: €partiesto submanﬁatt
ks i art.
the fact that there was no negligence on theirp

-
R — -

In Nadiya v. Proprietor, F mﬁima Hospnalslf th'.:-: complﬂinanl
approached the opposite party hospital for S“rﬁf}' OF Increagip, the
height. She underwent Corticotomy W‘lth externa ll“:atﬂrl.l Ht?wever, after
the surgery, her left leg remained 1 Y2 inch shorter than the right leg, She
needed the aid of walker as she had to lean on the left. It Was contengeq
by the hospital that the complications suffe_rcd by the complainan; resulteg
due to her failure to adhere to the instructions of the doctors,

: 7. It was by -.
that the burden shifted to the opposite parties to substantiate thej, case, |

In Mahon v. Osberne® a majority of .the court of appeal considereq |
that the doctrine of res ipsa loquitor applied. Goddard

L) said: |
The surgeon is in command of the operation, it’s for him ¢,

decide what instruments, swabs and the like are to be used, anq

it's he who used them. The patient, or, ifhe dies his representatives,
can know nothing about this matter. ,

There can be no possible
instruments are ordinaril
would venture to say
circumstances it may b

question but that neither swabs nor
y leftin the patient’s body and no one

that it’s proper, although in particular
€ eXxcusable, so to leaye them.

s A
o S

The Supreme Court g
Achutrao s cage®

h where the patient
Critical conditign for Iremoval of 3
cavity of the patie

pplied

the doctrine of res ipsa loquitor i.“
had to undergo second operationin

mop (towel) left inside the peritoned

ntduring sterilization o ion i hospital.
; j Peration in a Government hosp
The High Court of Rajasthans g1, invoked the do

" (ZGUI)IICPJE)}.

*(1939)2KR 14,

B Achutrao Haribhay ky,
" Rajmaly, State of Rajas

< o,
s

odwq y. State of Mah ” 634.
than, 199¢ AC) | mﬁf?rashfra. (1996)2 SCC

- s R B
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(0 hold the State Government liable for the death of a patient during
1apam5cupic tubectomy operation in the Government hospital. The State
Commission, Karnataka® held the dental surgeon liable in negligence for
slipping of needle into the stomach of the patient at the time of irrigation

the mouth after extraction of right molar teeth of the patient by applying
f res ipsa loquitor, as the surgeon could not explain as to

[hc princip|e (8]
hed from the syringe while irrigation the mouth

why the needle was detac
of the patient.

The Supreme Court in Savita Garg v. The Director, National
Heart Institute® held that once evidence is placed by the complainant
1o satisfy that the patient admitted for treatment after taking him to intensive
care unit developed jaundice and died because of lack of proper care
and negligence, then the burden shifts to the hospital and the doctor who
treated the patient to satisfy that there was no negligence on the part of
doctor or hospital. It would be too much of a burden on the patient or the
family members to undertake search enquiry from the hospital to ascertain
the names of treating doctors or the staff and to show who was responsible
for the death. The hospital is in better position to disclose what care was
taken or what medicine was administered to the patient.

Recently, the Supreme Court held that in a case where negligence
is evident the principle of res ipsa loquitor operates and the complainant
does not have to prove anything as the thing (res) proves itself. Insucha
case it is for the respondent to prove that he has taken care and done his
duty to repel the charge of negligence.”’

However, mere failure of sterilization operation, without proof of
negligence, in itselfis not actionable by invoking the principle of res ipsa
loquitor as the methods of sterilization so far known to medical science
which are most prevalent and popular are not 100 percent safe and secure.®

VI. CONCLUSION

Medicine is a science which has many probabilities and possibilities.
The human body is not a laboratory to produce the same result every

—_—— a— {
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ourse and complications, o
- ls
growing awareness among people 11 the rt;:cent years about me dir.:;::
negligence. Inview of this a number of complaints (both civil and i,

have been filed against the medical practitioners and hospital managemep,
A survey of ical negligence reveals the conflicg;,,

cases in the area of medi : :
views expressed by the judiciary while defining the standard of me ical
care to be followed by

the doctorsand hospitals in the treatment of patiens

Under the Bolam tes! determining the standard was seen by the
courts as essentially 2 matter for the medical _IJI‘OfESSlOﬂ, to be resolveq
al court scrutiny. Inrecent years, courts

by expert testimony with minim '
such testimony and challenge the

have become more willing to probe
h they would very rarely override

credibility of medical expert, althoug ld ver
clinical judgments. Bolitho may be constructed as inviting courts to reach

their own conclusions on the reasonableness of clinical conduct, along
standard risk-benefit lines, after having made their own assessment of

the expert opinion.
Medical negligence litigation is

time. Diseases also vary in theirc

related to errors in medical practice

which should never occur if the basic rules of clinical management are
followed, clinical information is accurately recorded and analyzed, and
there is appropriate communication with patients. Informed consentisa
process which depends absolutely on the communication between the
doctor and the patient. A well informed patient is less likely to suea
medical professional in case of unfavourable outcome as compared toa

less informed one.
Medical practice has always had a place of honour in society.
The reality today, however, is that the doctor-patient relationship has
deteriorated to a great extend and the number of medical negligence lawsuits
is incnj.'asing very fast, Consumerism in the medical field is well established
in India. Medical indemnity insurance premium is rising at 2 rapid ral®
and the cost is ultimately passed on to the patients. Besides this, defensiv®
medicine is very well established in India. Currently the balance betwee”
service and business is shifting disturbingly towards business an this cal’
for improved and effective regulation whether internal or external. TH®
is neec.l for introspection by doctors individually and collectively: They
mustise (o the occasion and enforce discipline and high standards ™

profession by assuring an active role
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Medical practitioners need to have sympathy for patients, take
careof thesick and show concern for their suffering; otherwise, the profession
will lose its respect. They need to remember the ethical imperatives
pmpounded by Hippocrates, Father of medicine, choosing the least costly
route and the least troublesome investigations, always keeping patient

welfare in mind.

The doctors should learn all the legal aspects of their profession.
1t should be the duty of both the medical and legal fraternity to teach and
e medical professionals on law that governs the issues related to
Jaw of medical negligence is indispensable if the
fleeting breath imperilled by a physician’s flaw,
ist’s indifference or equipment inadequacy.®

updat
medical negligence. The
right to life is not to bea
surgeon’s knife, anaesthet

* V.R. Krishna lyer, Book Review of R.K. Bag, LAw OF MEDICAL NEGLICENCE AND
COMPENSATION (2nd ed.. 2001).
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£ AND INFANTICIDE
DENTIAL '

L. [NTRODUCTION

archy lies in continued male dominance ang

nof women. The [ndian society isan e_pitome of patriarch

n, customs an .1+ irutions provide adequate impem};

tionalising gender dis.crim_inatory norms and practices and

modes and mechanisms, throughout human history, to
Female infanticide is one i

_and subjugate women.
;ce which reflects the devalued status accorded to women

s of the country female infanticide has been replaced
d it has prevalence into those areas also where
no instances of female infanticide. Indiaisaland
forsonsis motivated by economic, religious
d norms that favour males and make fema]es:
rovide financial and emotional

subordinatio
and the religio
thercby institu

oppress. exploit
abominable pract

In most pa
by femalc foeticide an
iraditionally there were
where the age old preference
social and emotional desires an

less desirable. Parents expect sons top
care. especially in their old age. Sons arc believed to add wealth and

property t0 family whilc daughters seemto drain it through dowries; sons
continue the family lineage while daughters are married away to another

household; sons perform important religious roles and defend or exercise
vhile daughters have to be defended and protected,

the family’s power ¥

creating a perceived burden on the household. This stereo-type notion0
¥ [T LT I . @ "
women as “burden” 1s on¢ of the main reasons behind female foeticide

and infanticide.

froma rglgitpﬁpﬂi‘n}tlﬂb‘ aSSl‘]med alarming proportionin Indi

girls and women a”i ed Nations Population Fund that up to

senler discrimi HEMISSINE from population as a result of sy
: scrimination in India. The problem of foeticide is increas

no sign. so far, of reversing course.’

a.ltis evident
50 million
stematic
ingwi

s pu), New Dl

» -’\.hSi'.I'I.J.i'l | e P
iate Professor. Vivekanand: Law School. VIPS (Afliliated to GG :
s oW Db

*#* Associate I'rofessor. Vi
e T r. Vivekananda Law S¢ s (AL T
REPORT 0N SEX RATIO IMBALANCE [N-I:Lithgglh‘;f’il‘:[;{??tllhatcd e 3

e
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This Article examines
for female infanticide or foeticide,
Jacunac in the existing

roblem. An attempt is
and legal scenario.

Before discussing the legal
paveapeep into the
o their religion and age group. This
the problem. It has long been accepte
between female foeticide, infanticideand
demographic terms, 2
disproporti onately more m

disproportionately less females.
that the number of females is getting

“high sex-ratio” society is
ales, and a “low sex-ratio’
The declining sex-ratio in India indicates
disproportionately less.

FEMALE FOETICIDE AND INFANTICIDE

the reason why parents clandestinely opt
legal provisions to deal with this problem,
legal provisions and judicial response towards this
made to suggest some reform in the existing social

provisions to deal with this issue letus
existing male female ratio inthe different region according
will help to understand the gravity of
d by demographers thata link exists
the widening sex ratio. Ininternational
defined as one that has
> society that has

II. CENSUS INFORMATION 20112

POPULATION persons | 1,21,01,93,422
Males | 623724248
tomales |- 586469174
DECADAL TERER TR o i RER R es
POPULATION GROWTH 2001:2011 | < Absolute} _ Percentage
d pa o Persons | 18.14,55.986 17.64
e |0 81501158 ; 17.18
IR e Females | 83054828 1842
DENSITY OF POPLILATION S b 382 :
prrsgphn) S
SEX RATIO 940
(females per 1000males) - AR S
POPULATIONIN Absolute| Percentage to
THE AGE GROUP 06 it - total
i : . | population
|persons| - 1581.89.287 SBR
Males 82952135 11330
I Females a5 - 128
LITERATES * " Absolute|  Literaqy rate
' ~Trersons | 784420 A
o Moes | M4RBIE VAL
Mremaes | 3342503%8] 65.46

Office of the Registrar General and Census Comm

November 3,2011.

45

;s _
CEnsuS OF INDia: CeNsus DaTa 2011: INDIA AT A GLANCE, RELIGIOUS COMPOSITION,

issioner, India, Rctrieved
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III. LEGAL MECHANISM

an Penal Code, 1860 was the only Je

Before 1971 the Indi g:iSlation

ion’ without criminal intent an

i d the ‘legal abortion- : o

;‘ﬂlt]l:]i}oil:l?::xpress purpose of saving the Ilfl'..% of the mother AbOr%iund
ﬁem considered illegal in our country and in fact, the same o

ng
uld be
punishable under the Indian Penal Code.

The reason behind the liberalis.ation.of e}bortion Iax? iS Tooteq .
the idea of equality among the sexes. leerallsat}on of abomon‘ laws
also advocated as one of the measures of population CUHUOI-_ThJse Ualify
extends to total being of both men and women, together with the POWer
over their mind and body. This right was bestowed upon her by the Megi,,
Termination of Pregnancy Act, 1971(MTP).* This law was concejyeg "
atool to let the pregnant women decide on the nl..lmbe.r and frequency o¢
children. The MTP Act is an enabling statute which aims to Improve the
maternal health scenario by preventing large number of unsafe aborting
and consequent high incidence of maternal mortality and morbidity, legalizes
abortion, promotes access to safe abortion services to women, de-
criminalizes the abortion seeker and to offer protection to medicy
practitiongrs who otherwise would be penalized under the Indian Pey|

¥ Section 312, .P.C, 1860 deals with the law regarding miscarriage: “whoever causes

a woman with child to miscarry, shall, if such miscarriage be not caused in good
faith for the purpose of saving the life of the women, be punished with imprisonment
of either description for a term which may extend to three years, or with fine, or
with both; and if the woman quick with child, shall be punished with imprisonment

qf either description for a term which may extend to seven years, and shall alsobe
liable to fine,”

Deficiency in the 1.p.C as re
-Noticed in the Statement of O
“The provisions regarding th

garding termination of pregnancy or abortion Ve
bjects and Reasons of MTP in the following :-md:
¢ termination of pregnancy in the I.P.C. which W¢

enacted a century ago were drawn up in keeping with the then British law 0“‘?"

subjizc;. Abm:tion Wasmade a crime for which the mother as well as the abortionist
:::oumer i punished except where it had to be induced in order to save the lifeof
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Code (sections 315-3 1.6).5. The MTP Act (hereinr:}ﬂer the Act) was passed
oprovide or the termination of certain pregnancies by registered medical
cactitioners (as defined under the MTPAct). Thusitis c:]ear that abortion
< 1ot pmvided for in all cases of pre:*gnancy but only in case of certain
:,regnancies. Under the Act, termination of pregnancy is possible where:

o thelength of the pregnancy does not exceed twelve weeks;

if the length of the pregnancy exceeds twelve weeks but does not
exceed twenty weeks, the opinion of two registered medical
pracﬁtionersinfavourof the termination of the pregnancy is essential®:
(i) if the continuance of the pregnancy would involve arisk to the
life of the pregnant woman or of grave injury to her physical or
mental health’; or (ii) if there isa substantial risk that if the child
were bom, it would suffer from such physical or mental abnormalities
as to be seriously handicapped.®

It has been clarified under the Act that where the pregnancy is
alleged to have been caused by rape, the anguish caused by such pregnancy

shall be presumed to constitute a grave injury to the mental health of the
pregnant woman.” Thus, pregnancy due to rape can be validly terminated.

s Section 315, I.P.C, 1860 deals with the Act done with intent to prevent child being
born alive or to cause it to die after birth. “Whoever before the birth of any child
does any act with the intention of thereby preventing that child from being born
alive or causing it to die after its birth, and does by such prevent that child from
being born alive, or causes it to die after its birth, shall, if such act be not caused
in good faithsfor the purpose of saving the life of the mother, be punished with
imprisonment of either description for a term which may extend to ten years, or
with fine, or with both™; Section 316 deals with Causing death of quick unborn
cl.ﬂld by act amounting to culpable homicide: “Whoever does any act under such
Flrcl{mstances, that if he thereby caused death he would be guilty of culpable
homicide, and does by such act cause the death of a quick unborn child, shall be
punished with imprisonment of either description for a term which may extend to

. ten years, and shall also be liable to fine.” | :

? MTP Act, section 3(a) & (b).

: Id,, section 3 (i).

: ld., section 3 (ii).

Id., explanation | to Section 3.
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: he pregnancy 0CCUrs as a result of failyre of
any married woman or her husbang g, ’ihi use

ber of children, the anguish causeq by it we

Further, where
device or method used by

[  formed in good faith. Such opinion has to be certified in Form I under the
| MTP Regulations, 1975 framed under the Act'®. In this Form, the reasopg
for forming the opinion also have to be stated. Further, every registereq
medical practitioner who terminates any pregnancy is required within three
hours from the termination of the pregnancy to certify such terminationin |
the'said Form' where again the reason for terminating the pregnancy has
Iy to be specified.

purpﬂst:;f l;eﬂ;:;ﬁ;}:;; ;ne presumed to cunsfitute a grave injury 1, - hf:
mental health o the pregnant womai. i fmig:t?fm?ﬁjm offamily o
planning could also give risetoa grO}md or Ertf“ 10n of'the Pregnancy, 5
While considering whether the continuance o pregnancy would involye
risk or injury to the health of the pregnant “lforpan, accg;mt may be takey .3
of the pregnant woman’s actual or reasonable foresecable environmey
There is another provision under which the pregnancy cap be B
terminated validly irrespective of the length u:f the pregnancy onthe opinig, g
of two registered medical practitioners. In t%ns case, t!ae registered megicy 5
practitioner should be of the opinion, formed in good faith I:h&t theterminatipy, ¢
| of the pregnancy is immediately necessary to save the life of the pregnay, ¢
Hy woman. '2The opinion of the registered medical practitioners shouldbe ¢
]
1

(| - This enactment has been hailed as a major landmark in social
legislation and a far-reaching measure assuring the women in India freedom
from undesirable and unwanted pregnancies. It recognises the exclusive
right of a Wﬂmar} to take decisions about her body. The consent of the
| Sﬁl&n;w{:}mnm suﬂi.ciem for the medical termination of the pregnancy. '
dr eax:?tst li:t t lf {:DI'ISEI']I‘IS notrequired.'s The Legislators, however, never -
©Provisions enacted for the welfare of women would be

1d., explanation 2 to Section 3.
" Ihid €Ction 3,

'* Id,, section 5.

" Regulation 3 (1) under
o Regulation 3 (2).

* MTP Act, section 4(b).

the MTP Regulations,
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heir right only. These good intentioned steps
to abort the female child. These provisions
{ that equilibrium of the nature has been

Sex —determination has become the preferred application of
hnology. Depending on the expertise of ultrasonologist
diction are 95-96%, with greater accuracy as
he foetus is female, a second trimester, even
a doctor or a quack.

e violation of't
used to force women
sed to such an exten

used for th
were being
have beenu
ot the stake.

the modern tec
chances of a correct pre

ft

{he pregnancy advances. I ; ; '
a mli]ni trimester abortion 1s carried out either by
The three chief pre-natal diagnostic tests that are being used to
determine the sex of 2 foetus are amniocentesis, chronic villi biopsy (CVB)
and ultrasonography. Amniocentesis is meant to be used in high-risk
35 years. This embryonic pre-natal test

pregnancies, on women over
requires the removal of 15-20 ml of amniotic fluid. The cells have to be

cultured for three weeks, or else there is an inaccuracy rate of 10-20%.

CVB is meant to diagnose “herited diseases like thalassaemia, cystic

fibrosis and muscular dystrophy. Ultrasonography is the most commonly

used technique. It is non-invasive and can identify up to 50% of abnormalities
related to the central nervous system of the foetus.

The increase in female foeticide has seen the proportionate decrease
in female sex ratio, especially in the 0-6 age group and if this decline is
not checked, the very delicate equilibrium of nature will be permanently
destroyed. With the female-male ratio having already declined to 933
per 1000 males, we are sitting on a virtual time bomb, which can spell
social disaster. Whilst the earlier primitive methods of female foeticide
were still relatively confined to a limited section of the population, however,
by using the modem scientific and relatively covert methods, sex selection

- has become a rampant phenomenon which has affected every strata of

society.

5 _This onfnpe!led the legislators to do away with lacunae inherent

; afﬁ:;;lﬂus legislation. After intensive public debate all over India the

Prevenﬁm enactf:d the Pre-Natal Diagnostic Techniques (Regulation arid
on of Misuse) Act on 20th September 1994 (hereinafter referred

- toasthe PNDT) for the purpose of?: the use of pre-natal diagnostic techniques

fo : .
&bllllt:zalmiﬁuse of detechng genetic or metabolic disorders or chromosomal
forthe pe fs orcertain cungemta_l mal-formations or sex linked disorders;

| ention of the misuse of such techniques for the purpose of
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pre-natal sex determination leading to female foeticide; and for matterg
connected there with or incidental thereto.

The Act prohibited determination of sex of thei foetus and stated
punishment for the violation of the provisions. It also provided for mandatory
registration of genetic coun seling centres, clinics, hospitals, nursing homes,
etc. | -

ic techniques shall be conducted except
the following abnormalities,

osomal abngnnahtieé; genetic metabo_lic diseases;
haemoglobinopat]ﬁes; scx-linked-geﬂetiﬁ diseases; Gﬂl:lgenltﬂl anomalies
and any other abnonnalities or diseases as may be specified b.y the Centrg]
Supervisory Board. ‘These techniques can be used _fit_,th.e registered place
only by registered medical practitioner having prescribed qualification
after the satisfaction that any of the following conditions are fulfilled, namely:—

() ageofthe pregnant woman is above thirty-

(i) the pregnant woman has undergone of two or more spontaneous

abortions or foetal 10ss;
woman had been exposed to potentially teratogenic
radiation, infection or chemicals;

for the purposes of detection qﬂ_any:,-_of .

namely chrom

five years;

(iii) the pregnant
agents such as drugs,
man has a family history of mental retardation or

(iv) the pregnant woman nas a fam. _
es such as Spasticity or any other genetic diseas;

physical deformiti
(v) anyother condition as may be specified by the Central Supenrismj,f
Board; ‘

Once the person conducting the
‘the consent of the pregnant woman in writing explaining a
and after effects of such procedures to the pregnant woman
the language which she understands. A.copy of her written cons
under clause (b) should be given to the pregnant woman.

These techniques cannot be used by any clinic or
determination of the sex of the foetus. No person, being a
husband of the pregnant woman shall seek or encouraget
any pre-natal diagnostic techniques on her. The person conducting pre:
natal diagnostic procedures shall not communicate to the pregnant woman

concerned or her relatives the sex of the foetus by words, signs or inan

test is satisfied, he has to take
11 known side
concerned in
ent obtained

person for the
relative or the
he conduct of

A
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other manner. Registrali-m) of Genetic Counseling Centres, Genetic
[ aboratorics Of Genetic Clinics is must and it can be cancelled or suspended

by the appropriate authority after giving a reasonable hearing to these
centres, if they violate the provisions of the Act.'

If any person acts contrary to the provisions of the Act, he will be
Jiable tobe punished with the imprisonment which may extend to 3 years
and fine which may extend to Rs.10,000/- to 50,0000/." Any subsequent
conviction entails imprisonment which may extend to 5 years and fine
which may extehd to Rs.50,000/-. to Rs. 1,00,000/." The offences under
ihe Act shall be cognizable, non-bailable and non-compoundable.

Thus, both these laws were meant to protect the child-bearing
rightof the women and legitimize the purpose for which pre-natal tests
anid abortions could be carried out. In practice, however, we find that
these provisions have been misused and are going against the interest of
females. Technology is moving faster than the law. Inventions of new
technology make it possible to decide about the sex before conception.
To meet with the challenge created by these inventions an amendment

* was made in the year 2003 and the word pre-conception was added to
the existing PNDT Act. It is true and admitted fact that law cannot remain
constant but does it mean that with each and every new invention, a new
Act or amendment is required to deal witha social problem or an attempt
should be made to deal with the root cause of the problem? The need of
the hour is effective implementation of existing provisions than that of—
new laws. For this along with the executive commitments, the active
involvement of judiciary and non-govemnmental organisations is also required.
To certain extent judiciary is performing its responsibility. The following .
judgments will explain the attitude of the judiciary towards this social
problem. :

IV. JUDICIAL RESPONSE

~ Therightto life is the most important of all the rights as we can
enjoy other rights only when right to life is served. The right to life has not
only been a core issue among human rights but alsoa constitutional guaraniee

' PNDT Act, section 20.

. : Id., sections 22 (3),23 (1) and 23 (3).
Id, section 23 (1).
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ithough the Article itself
dian judiciary has played
ding its scope to all the
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nof India under Article e: In

in the Constitutio ermsY
oncrete " ticle by € xpan

does not speak muchin¢
pivotal role 1 adding muchto

11e areas including ther : pCPNDT Acton the

p0551h1e . sﬁllltiﬂﬂ 1 Ofthe . #:0n. the Bomba
. While deciding the con> 10 Constitut1on, \g
ClatesArticle21 O 7 1o 1 e1d that the PCPNDT

t this Act viola . Indi f e
g;:;}? gLTrt in Vinod Soni V- Union of of Article 21.1t1s2 right of

Act does not violate but expani® " pild conc s. therefore, entitled

eived is;

. ment. t child.

cvet}'dchlld t'ol?élldf:zx?lpdevck’pmem whatever be the S€X of that child
to under Article 21,

tion stage O otherwise is the
inati hether at pre conceptio dled il
m-dmmﬁ:fﬁ;ight (o expansion, or if it €20 be.s? tei}(fr]:’l is conﬁng:d
denial Ot:""‘t ¢ xis’tence. Apart from that, the present ]eglz:; e
:)ﬂnlc;?;epliﬁiiit selection of s€X of the child before or atter conc ption.
On the argument that the personal liberty of a citizen of India
S ing th of the offspring, it was observed
includes the liberty of choosing the sex
that the right to life or personal liberty cannot

be expanded to mean that
the right of personal liberty includes the personal liberty to determine the
sex of achild which may come into existence.

The conception is a physical
phenomenon. It need not take place on copulation of every capable male
and female. Even if both are competent and healthy to give birthto a
child, conception need not necessarily follow. That is a factual medical
position. But the claim to choose the sex of a child which has to come
into existence as a right is to do or not to do something which cannot be

:?l.lcd a‘n'g}{t. The n:ght to personal liberty cannot expand by any stretch

fﬂﬂut::tg::;;?:}itlie\:}ziti pli?é.l;]lblt coming into existence of a female

ch shall be for the Nature to decide. Right to

bring into existence a life i
. e in future wi i :
that life cannot in itself is a right, witha choice to determine the sex of
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malities, (2) genetic metabolic diseases, (3)
, (4) sex-linked genetic diseases, (5) congenital
ther abnormalities or diseases as may be specified
Board. Thus, the enactment permits such tests
d abnormal child coming into existence. Apart
1 that such cases are permitted as mentioned in sub clause 3 of section

certain dangers to the pregnant woman are noticed. A perusal of
ditions makes it clear that the enactment does not bring about
bition of any such tests. It intends to thus prohibit user and
r of such tests to determine the sex at preconception

chromosomal abnim-
heamo globinopathles

omalies and (6) any 0
by the Central Supervisory
ifthey are pecessary to avoi

4 where
these con

otal prohi
:discriminate user o}
stage or post conception stage. |
India® it was held that the provisions

In Vijay Sharmay. Union of.
of the pCPNDT Act are clear, unambiguous and in tune with their avowed

object. There is no uncertainty in any of the provisions as alleged in the
petition.
The object of the Medical Termination of Pregnency Act was
discussed in detail in Nand Kishore Sharma v. Union of India®'. It was
held in this case that the object of the Actisto save the life of the pregnant
woman or relieve her of any injury to her physical and mental health, and
no other thing. It would appear that the Act is rather in consonance with
Article 21 of the Constitution of India. There can not be two opinion that
where continuance of pregnancy is likely to involve risk to the life of the
pregnant woman or cause grave injury to her physical and mental health,
it would be in her interest to terminate the pregnancy.

It was also held that the Act does not give a carte blanche to any
person, even a medical practitioner, to cause termination of pregnancy.
Section 3 of the Act provides the guidelines or limitations within which
the pregnancy could be terminated by a registered medical practitioner.

In Center for Enquiry into Health and All ied Themes (CEHAT)
v. Union of India® the Supreme Court issued remarkable directions, if
fullo}ared would bring a sea change in the mind set of the society at large.
?nthls case non-governmental organisations approached the Court for
En_lfJIEmentation of the Pre-natal Diagnostic Techniques (Regulation and

:: AIR 2008 Bom 31.
. AR 2006 Raj 166.
AIR 2003 SC 3309.

_d
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Prevention of Misuse) Act, 1994 renamed after amendment as the Pre-
conception and Pre-natal Diagnostic Techniques (Prohibition of Sex
Selection) Act (hereinafter referred to as “the PI’\[DT Act’) which is the
normal function of the Executive. In this petition, it was infer alia prayed
that as the Pre-natal Diagnostic Techniques contravene the provisions of
the PNDT Act, the Central Government and the State Governments be
directed to implement the provisions of ?he .PNDT Act (a) by appoiflting
appropriate authorities at State and Dlstrlf:l levels and the Advisory
Committees; (b) the Central Government be dII‘ECIE(} to ensure that Centrg]
Supervisory Board meets every 6 months as provided under the PNDT
Act; and (c) for banning of all advertisements of pre:-natal sex selection
including all other sex determination techniques which can be abused to
selectively produce only boys either before or during pregnancy. The
Court passed the following order:-

: e - e ——

T ———

It is unfortunate that for one reason or the other, the practice of
female infanticides still prevails despite the fact that gentle touch
of a daughter and her voice has soothing effect on the parents.
One of the reasons may be the marriage problems faced by the
parents coupled with the dowry demand by the so-called educated
and/or rich persons who are well placed in the society. The traditional
system of female infanticide whereby female baby was done away
with after birth by poisoning or letting her choke on husk continues
inadifferent form by taking advantage of advance medical techniques.
Unfortunately, developed medical science is misused to get rid of
a girl child before birth: Knowing fully well that it is immoral and
unethical as well as it may amount to an offence, foetus of a girl
child is aborted by qualified and unqualified doctors or
compounders. This has affected overall sex ratio in various States
where female infanticide is prevailing without any hindrance.

With this observation that prima facie it appears that despite the
PNDT Act being enacted by the Parliament five years ago; neither the
Sta-te Governments nor the Central Government has taken appropriate
actions for its implementation, Court issued the directions to the central

government, state government and the appropriate authority for the proper
implementation of the PNDT Act.

Scanned with CamScanner



oi1:2012)  FEMALE FOETICIDE AND INFANTICIDE 55

On 19th September. 2001 the Supreme Court passed the order
(hat at the outseEt, we masf state that there is tota] slackness by the
5 dministmliﬂﬂ in 1mPlcment1ng the At_:l. It was pointed out that even though
the gcnctic counselmg CE.‘,I:IT.E]', genetic labo'rateries or genetic clinics are
not rcgistcred, no acfrlon.lsitaken as pr?wded under Section 23 of the
Act. but only a warning is ISSUE:‘.'.L In view of the Court, those centers
which are not registered are required to be prosecuted by the authorities
under the provisions of the Act and there is no question of issue of warning
and to permit them to continue their illegal activities. It was further ordered
{hat appropriate authorities are not only empowered to take criminal action,
but to search and seize documents, records, objects etc. of unregistered
bodies under Section 30 of the Act.

The Central Government/State Governments and Union Territories
are further directed that for effective implementation of the Act, information
should be published by way of advertisements as well as on electronic
media. This process should be continued till there is awareness in public
that there should not be any discrimination between male and female child.

Here a story of Sunita Aralikar can be an eye-opener. Sunita was
buried alive by her illiterate father when she was just 16 days old in the
village Latur, Mahrashtra. It was her fortune that her maternal grandfather
pulled her out of the grave just in time and now she is an author and a
well-known social activist in Latur, passionately fighting against evils such
as female infanticide to which she nearly fell victim.” Female foeticide in
Maharashtra has become a major concern. The political parties have
come together to revolt against female foeticide as it shows no signs of
abatement in the absence of stringent laws.*

In Dr. Pradeep Ohriv. State Of Punjab,” it has been clearly
observed that if the statute fixes criminal liability for contravention of the
prohibition or the command which is made applicable to transactions
which have taken place before the date of its enactment, the protection
of Article 20(1) of the Constitution may be attracted, but Section 25-

? ;f(i;i]aly Singh, “Buried as a baby, she fights for Girls", TrE TiMES oF INDIA, March 8,
atl,

2 . o
! gzvgiiable at http://www.radianceweekly.com, web edition (21.03.2010) visited on
032011,

* AIR 2008 P&H 108.
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FFF (1) neither imposes a prohibition nor acommand. In the instant case
sub-section (2) of Section 23 ofthe PNDT Act clearly imposes a penalty
of removal of the name of a medical prac_titioner from the State Medical
Register in case he is convicted for violating the provisions of the PNDT
Act, Therefore, it attracts the rigour of Article 20(1) of the Constitution

of India.
v.SUGGESTIONS FOR SOCIAL AND LEGAL CHANGES
Female foeticide is one of the most despicable crirnes on this
carth. Despite the spread of education, economic and te:chnologlcal
development, plethora of social legislations and the cqmmltment of ﬂ;e
judiciary, the secondary status and subjugation of fen;l; ;f:ldni 1513:; i at;: _

changed. The most abominable element that is attached W
crime is that the people who commit crime mostly belong to the educgted
class. Gross misuse of reproductive technology ina society characterised

by a strong bias against the female child is increasing day by day despi?e
national and intemnational concemn. Techniques like Pre-implantation Genetic
Diagnosis (PGD) have widened the gap in the already skewed sex ratio.
New reproductive technologies are unleashing havoc in an already gender-
biased system. The argument that sex selection be given as a choice does
. not hold good as the majority of people, especially women, have little
choice in any matter that relates to the sex selection of their child.
The need of the hour is to make laws more effective, One mode
to make law more effective was suggested Q}{ﬁusﬁiﬁ{f}”ﬁ f)i'dpounded
that law is the command of the soverejgn bﬁckédhxkéncﬁon,Acmrding
to this theory law will be effective if backed by sanctions. But this is also
not true in all the cases. PND'T-is.backed by the sanctions but still the
compliance by the so:::iety at large is misSing, an important essential for
ttlllhe success of any legislation. Then the question is how else we can make -
e law more effective, : - o

There is no dearth of laws, rather plethora of laws have been
ﬂn::dsﬁj;ld H;lplementefi o e_le".ate the status of women as well as to make
big ste;gwmlf‘a tagm chﬂfi i1s equally important, The Laadli Yojnaisa
unfortunatel arths strengthening the war against female foeticide. But,
i puc Y, the monetary consideration has played a bigger role than

respect for daughters,

the ki aj?l;l:csli’mg%esﬁﬂn, ﬂ}éi't?f?re, to solve this social problem along with
Ism and judicial activism, participation of the society is
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obl jgatory. \Vl.thout changing the m‘ind set of the people, the object of the
% olal legisla.tlo.n f:an never_be achieved. The pernicious acts of female
i seticide and insidious abortions can be st?pped by changing the orthodox
views regarding women. Long baclf Sfl‘i’l gny propounded this view that
|egislali0ﬂ s_hould.con.fonn to exlstmg.tradnional law and popular
consciousness: or it will bfz doomed. It is not that he was against the
reforms in the ex:stlng.somal set up but at the same time he knew that
reform, which went against the stream of anation’s consciousness, would
be meaningless. He also wz}rned that the legislators should look before
hey leap into reform. If we ignore the suggestions and warning given by
Savignys this legislation will have to face the same fate like other social
|cgislations. The need of the hour is to change this popular consciousness
: o the preference of a son Over the daughter. Unfortunately, it is the
woman who does not know the worth of self and she is the one who
becomes instrumental in female foeticide. It becomes imperative that it is
high time a woman should also realize her own worth. This is not an easy
task as for this we have to find out the reasons for this desire and then

| one. Among the various reasons one is

make atry to eliminate it one by
dowry and dowry related tortures and deaths. To tackle this problem we
have the Dowry Prohibition Act, 1961. Proviso ot Section 3 of Dowry

Prohibition Act, 1961 should be amended and it should be added thatyo
gift can be exchanged at the time of marriage or if the law wants to permit
the exchange of the gifts at the time of marriage then upper limit according
to the income of the family should be fixed. It can only be done if the

societal conservative norms of exchanging giftsand havinga lavish wedding

reception are discarded. i
Along with this a legal change in section 125 CtP.C%is required

to transform the social attitude. It should be added to the existing section
nd to maintain her parents but alsoto

that every female is not only bou
pay a fix monthly sum to them in all the circumstances. All these changes
e women, if there is an active

would be helpful to improve the status of th

participation of the women in the decision making especially whenitisto
cater to the need and demand of the women as only the wearer knows
where the shoe is pinching. Roscoe Pound also believes that sociological

jurisprudence should ensure that the making, interpretationand application

—

* The Criminal Procedure Code, 1973, Section 123(1).

R
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and developed the “social engineering»

|: -
* ount of social facts z .
[ ] of law take accou iety. Towards achieving thjs

E

a

i

i

balancing the conflicting interests of the so¢ 1
end there should be: i
. 1: s ati ‘minari islation; in this investipatj "

(a) social :nt*eshgatlonﬂﬁpml'ﬂllna{“"-’:“’ Ie%th ki vestigation |
the observation, vision and mission of the wWo rganisationg I

| and NGOs should be considered. |
R (b) constant study of the means for makin |
fe (c) allowance for the possibility of @ just and reasonable solution of

individual cases.
To find out the solution to tackle with the problem of foeticide

and infanticide the following questions should be answered.

() Whatisthe social fact?
| « (i) Which type of social investigation is req

g law more effective;

uired to enact PNDT?

(iiiy How the law can be more effective?

_| ‘ The pre-dominantly patriarchal, social, cultural and religious set
.! up based on the foundation that the family line runs through a male has
contributed extensively to the secondary status of women in India. This
| has led to strong desire to avoid the birth of a female child in the family
| resulting in decline in the child sex ratio at an alarming rate in some of the

J | States and Union Territories.”’

].= I Social investigation will include that why this social fact becomes
} | f the popular consciousness. It will also include the reason behind the social

: fact and the consequences of the social fact on the society at large. The

[' im pacton society should not be underestimated. As per the 2001 Census
I of India, the ratio between male and female is 1000:933 and in Punjab
i only 1000:790. According to the research conducted by the UNFPA, a
18 society with a preponderance of unmarried young men is prone to particular
I dangers. More women are likely to be exploited as sex workers.*® Increase
| in cases of molestation and rape is an obvious result. The sharp rise in
sex crimes in Delhi have been attributed to the unequal sex ratio.

S i [,

Tl fodoede

fr e

27 . ]
ANNUAL REPORT ON IMPLEMENTATION OF THE PRE-CONCEPTION AND PRE-NATAL
DiagNosTic TectNIQUES (PromisiTion oF SEX StLEcTion) Act, PNDT Division,

Ministry of Health and Family Welfare, Government of India, New Delhi, 2005.
% Supran. 1.

il
i e
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Answer of the third question has already been given. Nothing but
pechange inthe a}ttitudc rfnd mindset can bring the desired change. Worﬁen’s
a— " identities i}nd issues should bf.: taken seriously; and recognize
in " en’s Ways of being, thinking and doing, as valuable as those of men
i to admit that if there is a clash between the public interest

people have . )
and p,-iuate interest, priority should be given to public interest. Pound

also pmpounded this view. According to him there are three types of
interests

(i) private interests
(ii) publicinterests

(iii) social interests

TE INTEREST —————— PUBLICAND SOCIALINTEREST

PRIVA sava
(Desire to have son) (Protect the equilibrium of the nature)

It is true that every human being has a right to determine its family
affairs and that includes deciding the number of children they want to
have according to their wishes. They also have the freedom to know the
sex or even to determine the sex of the child in the womb itself. But this
as a direct conflict with the social and public interest if

the decision is taken after knowing the sex of the foetus only ifitis the
case of female. In this scenario the balance should be maintained by the
legislators, judges and the advocates. The problem that is enfolded so
firmly can be grappled not only with the enactment of one Act i.e. PCPNDT
but can be tackled with the support of all legal and societal actors. The
road ahead is tough and one alone does not have the capacity to march
on. The cooperation of all the limbs of the government along with the
active participation from all the societal actors is required to remove the
black scar from the humanity. This social, cultural, religious and traditionally
deep rooted problem can not be deracinated in day one or two. There s
no magic wand. No law, no convention has the supreme power tf} do tl*{e
miracle with the blink of the eye. Only the social campaign against this
vicious problem with the help of strict and strong legal support €2t bring
the desired result. This road is tough and full of thorns. But the journey
cannot be halted under this fear that in our life we could not sc¢ the light
of the freedom. The march should be on for the fight tha_t wlll_ be won
after hundred or more years in the hope that we will be victorious onc

private interest h
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: : i iti Ifare of the fu |

n does something positive for the we ture |

o s s for the healthy legacy and noy |

generations so that they can remember u |
for the skewed sex ratio.
VI. CONCLUSION

We often think that a heinous act like killing the girl child in the
foetus might be the prerogative of the uneducated and poor masses,
However, statistics prove that this is not the case. The well-edflcated and
rich classes perpetrate this crime with equal aplomb: The bffsw problem
is that, despite our worship of Goddess Durga or Kali, or clalfn that there
were educated, erudite women like Maitri, in the Vedic period, we as 3
society holdno re5pect for women. This lack of respect often gets translated
to the act which ensures no value on the life of a girl child. Besides issue
like preference for a son—very common in upper class, educated Hindus,
factors like dowry come into play when there are considerations regarding
a girl child. For the economically downtrodden, dowry might be a factor,
but for the others its mostly a rigid, narrow-minded, blinkered preference
for a son — often stemming from religious considerations — that lead to
female foeticide. For the poor, feeding or educating a girl child is an economic
burden. The death knell comes in the form of dowry. The society as a |

whole does not really believe that girls and boys are equal, that an educated
girl witha job is as good as a son and able to take up family responsibilities
because of the ‘paraya dhan’ concept. It is accepted that the girl belongs
to her husband’s family and this deep-rooted social belief is the next
most important factor, after religious preference for a son, which leads to }
the killing of the girl child. _ +

Neither education nor economic progress or plethora of welfare
legislations can change this phenomenon. This change can only be brought
about if the deep-rooted social norms related to women and girlschange. |
!Equal treatment of boys and girls has to start at home. The clichéd, girls
In the kitchens and boys in school or going to work concept has to be
erased. The ‘paraya dhan’ concept has to be wiped out. Marriage should
not be mandatory for girls - the society should evolve out of the mould
Wwhere the herd-mentality believes that an unmarried girl is an oddity. Once
T-h? pressure of marriage on girls or their families ease off, the other things
will fall into place. The moment a girl is considered as an equal earning

member to the son, the whole foeticid i
beinga thraat ide, and dowry phenomena willstop |
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ndly, the onus is on the mothers to stop foeticide. Ninety
ihe girls are killed with the connivance or the helplessness
rs who are too weak and insecure to ta‘ke a stand to save
because of the societal pressures or their husbands or in-
their SgErl” fthem feel confident about taking recourse to law because
Jaws- NO“;:I legalities involved or their own dependent economic status.
of mg}ang other gathers the courage to protect her baby can the girl
onlyifthe Lnin this country and the men should be taught as boys that the

d-lilld ::E;o way inferior to them, the grim picture of the society might
gir S :

change in future.

Seco
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ADR’S IN MATRIMONIAL DISPUTES

-Kamaljit Kaur*

I. INTRODUCTION .r

The discontentment of people over the inordinate delay i,
dispensation of justice today makes it not only important but imperative
to evolve new juristic principles for dispute resolution. The wor|q has
experienced that adversarial litigation is not the only means of resolvin
disputes. Congestion in court rooms, lack of manpower and TeSOurces
in addition with delay, cost, and procedure speak out the need of better
options, approaches and avenues. Alternative Dispute Resolution mechanigp,
is a click to that option. |

Alternative Dispute Resolution (ADR)' comprises various
approaches for resolving disputes in a non-confrontational way, ranging
from negotiation between the two parties, a multiparty negotiation, through
mediation, consensus building, to arbitration and adjudication. Conflict is
endemic to human society, among individuals and groups, and it is important
to manage it.

Dealing with conflicts—“conflict management, “or “conflict resolution”
as it has come to be called in professional circles — is as old as humanity
itself. Stories of handling conflicts and the art of managing them are told
at length throughout the history of every nation and ethnic group who
share the same history.2

The field of “conflict resolution” has matured as a multidisciplinary
field involving psychology, sociology, social studies, law, business,
anthropology, gender studies, political sciences and international relations.
Thediscipline is complex because it deals with conflicts at different stages
of their existence, and also because it is a mix of theory and practice, and
ofart and science.’ The “science” is the systematic analysis of problem
- solving, and the “art” is the skills, personal abilities, and wisdom.

" * Faculty Member, Army Institute of Law, Mohali.

1 . :
A procedure for settling a dispute by means other than litigation, such as arbitration

cl;;mediaﬁon, Brack’s Law Dicrionary (8% Ed. 2004) 86.
rre :
] (2004;{; A HisTORY OF ALTERNATIVE DispyTe ResoLuTiON (Jossey-Bass San Francisco

owa i
rd Raiffa , Thg Ary AND SCIENCE OF NEGOTIATION (1982).
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: Alternative Dispute R.es?h‘ltion (ADR, sometimes also called
_ i ppmpﬁatc Dispute Res.olullon") 1Sa general term, used to define a set
| of approaches and techniques aimed to resolving disputes in a non-
cnnfrontatiﬂﬂfll b ADR has bcen. accepted and is now regarded as
respecmbie within the.legal profession. The large number of lawyers
having undertaken n_‘ledu'atmn and other ADI? training is recognition of the
changes that the profession ha§ been grappling with.* Russian federation
rovides for courts called “arbitrazhnye study” for dispute resolutions in
family cases.’ It coversa broad spectrum of approaches, from party-to-
engagement in negotiations as the most direct way to reacha mutually
accepted resolution, to arbitration and adjustification at the other end,
where an external party imposes a solution. Somewhere along the axis of
ADR approaches between these two extremes lies “mediation,” a process
by which a third party aids the disputants to reach a mutually agreed .

solution.
II. NEGOTIATION, MEDIATION, COLLABORATIVE LAW, ARBITRATION
AND CONCILIATION IN GENERAL

ADR is generally classified into 5 types: Negotiation, Mediation,
Collaborative law, Arbitration and Conciliation.

A. Negotiation

Goldberg, Sander, and Rogers define negotiation as “communication
for the purpose of persuasion.” In negotiations there are three approaches
to resolving the dispute, each with a different orientation and focus -
interest-based, rights-based, and power-based-and they can result in
different outcomes.’ '

* JPollard, Collaborative law Gaining Momentum, (45) 5 LAW SOCIETY JOURNAL 68-
72 (AusTRALIAN 2007). ' 1

* Bulletin, General Overview of the Judicial System of the Russian federation

b (BBH Legal, September 2006). :
Goldberg, Sander and Rogers, DispUTE RESOLUTION: NEGOTIATION,

. Omier Processes (New York, 1992). for
: Ury, W. Brett, J. and Goldberg, S. GETTING DisPUTE RESQLVED (Harvard University

Press, PON, 1993), Fisher, in Germing 1o vEs (1991), define negotiation as :“51 b:‘;.sic
means of getting what you want from others. It is back and forth communication
designed to reach an agreement when you and the other side have some interests

that are shared and others that are opposed.”

MEDIATION AND
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ll | B. Mediation 'i

Mediation is a process that employs a neutral/impartia) Pers ‘
persons to facilitate negotiation between the parties to a dispue; o |
| effort to reach a mutually accepted resolutic!n. Mediation ig apr ::""1 |
close in its premises to negotiation: “mediationis an assisted and faCilitaess L
-‘ negotiation carried out by a third party” * ted '1

In family law this is a process of negotiation between 5 Coupl, |
assisted by professionals who may be lawyers; it runs alongside the advi:; |
given by lawyers but offers a different way for couplesto resolve ﬂlemseh"es F.
the issues they face. It is not to be confused with counseling. In orth, G |
mediation, the mediators can say ifa proposed outcome is unlikely to1,, |

| upheld by a court. :

C. Arbitration

| Arbitration can be defined as a method by which partiestg ,
| dispute get the same settled through the intervention of a third persop,
Parties can also settle their disputes through a permanent arbitral Institution
like, Indian Council of Arbitration, Chamber of Commerce’s, etc. Thisis |
a form of independent adjudication but outside the court system and with
i the opportunity to agree timetables, choice of arbitrator, procedures, location
of hearings etc. It can be for all issues in a case or just a narrow point in

i dispute. : ¢

s S

D. Collaborative Law

Collaborative Law, commonly known as collaborative practice i
because the service may involve other professional, is a dispute resolution
method in which the clients and their lawyers agree by way of a limited |-
i retainer agreement to negotiate settlement without resort to the courts. |
el Collaborative Law is very prevalent in other countries.” Collaborative |
b lawyering is an emerging method of dispute resolution for separatingor ||
I divorcing couples, where the parties and'their lawyers agree to resolve |/
il l Fhe issues without litigation. The essence of the process is that the best ||

~ Interest of the spouses and their families is served by trying to resolve |

= P oo ke s v i

e

* Supran. 6.

* Tesler, P
L - A Comsqnmwr—: LaAw: ACHIEVING EFFECTIVE RESOLUTION 1N Divoree WITHOUT
GATION (American Bar Association, 2001).

Ty e ; g
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(hese disputes inanon confrontational way. This is achieved by way of
; nformﬂ] discussion w'lth. ca}:h party.‘ ensuring their direct influence on the
outcome: The ultimate aim is to avoid the use of court in family law cases

20

The Intemnational Academy of Collaborative Professionals ACP)
s an international body promoting the practice of collaborative law
inwmational] y. It has 2,458 me{nbers dra:wn from 9 countries and sets
out training standards _for those lnvolve.d in collaborative law.!® Whilst
the highest concentration of colla!;oratwe lawyers is in family law, the
collaborative process 1S also used in other areas of law. For example, in
Massachusetts it is used in resolving commercial disputes. Similarly, Texas
is considering extending the practice of collaborative law into other areas

of civil law."

Although collaborative law is an emerging ADR process, ithasa
capacity to provide another method to assist the resolution of family disputes
:n certain circumstances. Given that it is a relatively new process, the
need to ensure that those engaged in the process are trained in the
collaborative process. This involves learning not only the collaborative
model, but also the newskills needed to work with clients and the lawyer
representing the other spouse to try and get the best result for both spouses
and the family. At present the basic issues stemming from collaborative
lawyering is the ethical and professional problems which may arise and
whether the parties best interests are fully served by the solicitors."

E. Conciliation

Conciliation is a process in which a third party brings togetherall
sides of the conflict for discussion among themselves. Conciliators do
not usually take an active role in resolving the dispute, but may help with
agenda setting, record keeping, and other administrative concerns. A
conciliator may act as a go between when parties do not meet directly,
and act as a moderator when joint meetings are held. Japanese law
makes extensive use of conciliation in civil disputes. The most common

- forms are civil conciliation and domestic conciliation. Civil conciliation s

—

: i
: Sf’e W.colIaborativepraclice.cnm.
Pitrie, Collaborative divorce, 156 New Law JOURNAL 898 at 899 (2006).

" Fairman, Ethics and Collaborative Lawyering: Why Put Old Hats on New Heads,
18 Orio S1J Dis ResoL 505 (2002).
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a form of dispute resolution for small lawsuits, and provides a i .
i itigati estic conciliation Plep |
and cheaper altemative to litigation. Dom Smost o

o - nl
used to handle contentious divorces, but may apply to other dom'&miy |
disputes such as the annulment of amarriage or acknowledgment Gfpatenu‘t; |

III. A BRIEF History OF ADR

The ADR “movement” started in the United States in the 1970,
in response to the need to find more efficient and effective altematiyeg
litigation. Today, ADR is flourishing throughout the world because ithag

. beenprovenitself, in multiple ways, to be a better way to resolve disputes

: The US Federal Civil Rights Act (1 964) led to the formatiop of
the CRS (Community Relations Service in the US Department of J ustice),
which was mandated to help “communities and persons th:frein in resolving |
disputes, disagreements, or difficulties relating to discriminatory practices

based on race, color, or national origin”." |
Internationally, the ADR movement has also taken offin bot, |
developed and developing countries. In the developing world, a number |
of countries are engaging in the ADR experiment, including Argentina,

Bangladesh, Bolivia, Colombia, Ecuador, the Philippines, South Africa,

Sri Lanka, Ukraine, and Uruguay. These countries are experiencing similar
owth while continuing to develop new and creative ADR processes
and applications. Canada, New Zealand, Australia, and the United Kingdom |
have become pioneers in the field. Inthe United Kingdom, the Advisory, |
Conciliation and Arbitration Service (ACAS) was set up in 1974 to deal
with industrial disputes, and at the end of the 1980s commercial mediation
services became available, corresponding to the lord Chancellor’s statement
inatelevision interview, “Mediation and other methods of resolving disputes
earlier, without going to court, produce satisfactory results to both sides |
are, I think, very much to be encouraged”™. In response to the 1990 5
Civil Justice Reform Act requiring all U.S. federal district courts to develop
aplan to reduce cost and delay in civil litigation, most district courts have
authorized or established some form of ADR. Innovation in ADR models,

o P —— .

1]
Moore, C., .THE MEDIATION PROCESS: PRACTICAL STRATEGIES FOR RESOLVING CONFLICTS
(San Francisco, Jossey Bass, 1996).

"“AF. Acland, Mana
. GING C y
Business, 1995), ONFLICT THROUGH MEDIATION (London, Hutchinson ’

[ SESNRTEET IR L AT e B T PR
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jon of govemment-mandated, court-based ADR in state and federal

d increased interest in ADR by disputants has made the United -
Srates the rich.cst source of e.xperience in court connected ADR. In 1976
he San Francisco Community Boards program was established to furthe;

cuch goals. In the 1980s, demand for ADR in the commercial sector
pegan to grow as part of an effort to find more efficient and effective

Jltenatives to litigation.”

In Sri Lanka, the courts are ineffective in resolving many local
and small disputes because of high costs and long delays. The Mediation
Boards there have evolved as a substitute for the courts, but enjoy the
support of the judicial system. Bolivia, Haiti, Ecuador, and EI Salvador
are developing systems involving government support for independent,
local, informal dispute resolution panels to serve parts of the population
for whom the courts are ineffective.'® s

expans
s}rstcms an

Many studies of developing country ADR systems offer evidence
that the systems have been effective in processing cases quickly, at least
relative to traditional court systems. The mediation Boards in SriLanka
resolve 61% of cases within 30 days and 94% within 90 days. Studies

of programs in China, India, Costa Rica, and Puerto Rico similarly indicate

that ADR systems have been successful in handling large numbers of cases
quickly and efficiently."” InIndia, the lok adalats were generally credited
with resolving large number of cases efficiently and cheaply in the mid-
1980s before the system was taken over by the government judiciary.

IV. ADR N INDIA SPECIFICALLY WITH REGARD TO FAMILY LAW

Before formation of law Courtsin India, people were settling the
matters of dispute by themselves by mediation. The mediation was normally
headed by a person of higher status and respect among the village people

ADR anD SEmEMsNrs IN

" Supran. 6 and Elizabeth Plapinger and Donna Stienstra,
ers (Federal

THE FEDERAL DisTRICT COURTS: A SOURCEBOOK FOR JUDGES AND LAWY

: JUflicial Center and CPR Institute for Dispute Resolution 1996). _ ;
William, Davis, and Madeleine Crohn, , Lessons Learned: Experiences with

Alternative Dispute Resolution, Prepared for Judicial Roundtable 11. Wiliamsburg,

A VA: National Center for State Courts, May 1996. :
Harry Blair, and Gary Hansen, Weighing in on the Scales for Justice: Strategies

Approaches for Donor-Supported Rule of Law Programs, USAID PROGRAM AND
OperaTiONS AssessmenT ReporT No. 7, 1994.
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ed in olden days “Panchayath”. The Ing;

Specific Relief Act, 1878 recogniseg "
Even Industrial Disputes Act, 194;
iation and arbitration for the PUrpog,

and such mediation was call
Contract Act, 1872 and the .
settlement of disputes by arbitration.
provides the provision both for concil
of settlement of disputes.

" The arbitration was originally governed by the provisions of the
Indian Arbitration Act, 1940 which has now been replaced by the Arb; trato
and Conciliation Act, 1996. The scope of interference of the award page
by an arbitration was dealt with by the Apex Court in Food Corporatioy

of India v. Joginderlal Mohindarpal a5z

Arbitration as a mode for settlement of disputes betweep
the parties has a tradition in India. It has a social purpose to fulfil]
today. It has a great urgency today when there has been an explosion
of litigation in the Courts of law established by the sovereign power,
However in proceedings of arbitration, there must be adherence
to justice, equality of law and fair play in action. The proceedings
of arbitration must adhere to the principles of natural justice and
must be in consonance with such practice and procedure, which
will lead to a proper resolution of the dispute and create confidence
of the people, for whose benefit these procedures are resorted
to. Itis therefore, the function of the Court of law to oversee that

the arbitrator acts within the norms of Justice. Once they do so
and the award is clear, just and fair, the Court should as far as
possible give effect to the award of the parties and make the
pal.'ties compel to adhere to and obey the decision of their chosen
adjudicator. It is in this perspective that one should view the
scope and limit of corrections by the Court of an award made by
:2: hanril:;ﬁraa;zr. The law of arbitration must be made simple, less
arbitrator should be mado toe ilalllmn ! e e
which will cpegte donﬁdee adhere to such‘pro.ces§ and norms

- nce not only by doing justice between

parties but by creat justi
e Y creating a sense that justice appears to have been

e ————
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Reference to the villa_ge panchayat wiﬂmut court intervention, was
oneof the natural ways for Hindus to resolve disputes. Hindu civilization
i’ presslb' encouraged dispute resolution by tribunals chosen by the parties

A study of the Muslim law during the Muslim rule and sindietal
administrators under Arabs, Sultans, Mughals, Vijyanagar Empire and
Marathas g1ve useful information about the dispute resolution practices
prevalent during that epoch.”

In present scenario, family disputes are becoming very common.
Individualization, modemization, western culture and decline of joint family
systems are the main causes behind family disputes. The sensitiveness
:nvolved in the family matters makes the family disputes different from
others. Family disputes are difficult to settle as they are linked with emotions
arising out of a relationship. It is hard to handle situation, so they enter
into litigation losing their time, money and peace. Inreality most of the
family disputes can be solved amicably by adopting ADR.

Section 5 of the Family Courts Act, 1984 provides provision for

the Government to require the association of Social Welfare Organization
to help the Family Court to arrive at a settlement. Section 6 of the Act
provides for appointment of permanent counselors to effect settlement in
the family matters. Section 9 of the Act impose an obligation onthe .
Court to make effort for settlement before taking evidence in the case. In
fact the practice in Family Court shows that most of the cases are filed on
sudden impulse between the members of the family, spouses and they are
being settled in the conciliation itself. To this extent the alternate dispute
resolution has not much recognition in the matter of settlement of family
disputes. Similar provision has been made in Order XXXIIA of Code of
Civil Procedure which deals with family matters. Order 32A of CPClays
down the provision relating to “suits relating to matter concerning the
family”, It was felt that ordinary judicial procedure is not ideally suitf:d to
the sensitive area of personal relationships. Litigations involving affairs of
the family seem to require special approach in view of the serious emotional
aspects involved. Therefore; Order 32A seeks to highlight the need for
adopting a different approach where matters concerning the family are :}t
ISsue, including the need for effort to bring about amicable settlement.

19
0 %10 Rﬂ.la_n,. A PREMIER ON ALTERNATIVE DISPUTE RESOLUTION (20(!5} 5tl sl.‘amily like
€ provisions of this Order applies to all proceedings relating to )
Buardianship, custody of minor, maintenance, wills, succession €C.
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cannot be asubstitute fora formal judicial syste,
ments for the application of equity, rather lhan'

the rule of law, and as such cannot be expected to establish legal prece den |
orimplement changes inlegal and social norms. However, ADR prograp,

can complement and support judicial reforms.
When coutts aré systematically biased against women, ADR may |
cess to justice, especially when discriminatioy,

be able to improve women’s ac <l ’
against women inherent in local norms or traditional dispute resolutioy
mechanisms can be overcome in the new ADR mechanism.

fthe Code of Civil Procedure in the year 2002,

Section 89 has been included in the Code, which give importance to
mediation, conciliation and arbitration.?’ This section casts an obligation
on the part of the Court to refer the matter for settlement either before
the Lok Adalat or other methods enumerated in that section itself.”

Order 23 Rule 3 of CPC is a provision for making a decree on
any lawful agreement or compromise between the parties during the
pendency of the suit by which claim is satisfied or adjusted. The scheme
| of Rule 3 of Order 23 provides that if the court is satisfied that a suit has
! been adjusted wholly or partly by lawful agreement or compromise, the
court shall pass a decree in accordance to that. Order 27 Rule 5B confers
a duty on court in suit against the government or a public officer to assist

in arriving at a settlement.

The other legislation, which has given more emphasis on the altemat®
dispute resolution, is the Legal Service Authorities Act, 1987.% Though
settlements were effected by conducting Lok Nyayalayas prior to this
Act, the same has not been given any statutory recognition. Now under
the new Act, a settlement arrived at in the Lok Adalat has been giventhe |

70

ADR programs
ADR programs arc instru

By amendment 0

R ———

2'2 g’eA tA bdul Jalees v. T.A. Sahida, (2003) 4 SCC 166.
: ﬁ; :3:31'93, :cndl.!p!ed with Order X.Rules IA, IB, IC of the CPC and allied laws,
i lheii'llils;ll:lary the‘ opportunity to offer the parties an array of avenues 10
o es in atimely and amicable manner and, in the process, reduce its
] AS i B .
cbni?lri;:lig r;ssf-:':tt}:gn (2) of Section 89, when aMispute is referred to arbitration and
B t];?‘;l.smns of Arbitration and Conciliation Act will apply. When
e el e Ispute to Lok Adalats for settlement by an institution 0F
gal Services Authorities Act 1987 alone shall annlv.
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decree which canbe executed through court as if it is a decree
force of @ competent court. Power has been given to the Lok Adalat
assc.d b}'d ﬂun der the Act, to decide the dispute referred to them, to effect
constitute by mediation and if settlement is arrived at between parties to
scttlcmzni rge on the basis of compromise and the same will be signed
draw a Efn bers of the Adalat which consist of a judicial officer working
by the ﬂ"; a lawyer and a person of social welfare association preferably
‘"—'”em:a;m a copy of the same will be given to the parties free of costs.
f;:il: ;as really reduced delay in getting copy of the decree by tth parties.
Lok Adalats have acquired wide acceptance among the public as the

results are quick, less expensive and no appeal will lie against the award
passed ina Lok Adalat.”* _

Realizing that in some countries trial within a reasonable timeisa
part of the human right legislation and in our country, it is a constitutional
obligation in terms of Article 14 and 21 of the Constitution, the Delhi
High Court mediationand conciliation centre SAMADHAN was established
inMay 2006. In 1995 the International Centre for Alternative Dispute

Resolution (ICADR) was inaugurated by Shri P.V. Narasimha Rao the
then Prime Minister.?

Section 23(2) of the Hindu Marriage Act, 1955 mandates the
duty on the court that before granting relief under this Act, the Court shall
in the first instance, make an endeavor to bring about a reconciliation

between the parties, where it is possible according to nature and
circumstances of the case.

| " Section 19(1) of the Legal Services Authorities Act 1987 defines that every State
| :vu:honty or District Authority or the Supreme Court Legal Services Committee or
ry

y High Court Legal Services committee or, as the case may be, Taluk Legal
e:;:::c.e's Committee may organize Lok Adalats at such intervals and places and for
isi

ng such jurisdiction and for such areas as it thinks fit. As amended vide

2 ACtNo. 37 0f 2002,
un;ﬁﬁnme M_inister observed: “While reforms in the judicial sector should I?c
cing €n with necessary spef:d, it does not appear that courts _ar}d }nbunals will
i Position to h_ear the entire burden of the justice system. it is incumbent on
mment to provide at reasonable cost as many modes of settlements of disputes

as - - - - .
en:;e Necessary to cover the variety of disputes that arise. Litigants should be
Uraged to resort to alte

Proper  alternative dispute resolution so that the court system
Tndie would be left with a smaller number of important disputes that demand
Icia] altEntion,“

Scanned with CamScanner



NATIGNAL CAPITAL LAW JOURNAL VOL XIV-Xy

In Salem Bar Association V- Union of India® the Supreme Court
del rules for ADR and also draft rules of

h uested to prepare mo -
as requested to prep of Code of Civil Procedure, 1908,

mediation under section 89(2)(d) ot L : |
The rules are framed as «A [ternative Dispute Resolution and Mediation

Rules, 2003”.
; The new law, which cam
adopted with differing enthusias

Courts had already put in place a pan :
being referred cases for mediation on aregular basis, and had also adopted

the earlier version of the aforesaid Model Rules (recommended in an
earlier order of the Supreme Court in the same case) with or without
modifications. Whereas other States high Courts had either only held
« Awareness Campaigns” with little orno follow up action or were in the
process of providing mediation training

and creating a panel of trained
mediators. These ADR developments in the respective States depended
largely on the inclination of their respect

ive High Court’s Chief Justice
towards ADR. This not only led to uneven introduction of ADR services
in the different States but also led to

the implementation of the ADR
system gaining and losing momentum with the change of guard in each
High Court, which on an average one can expect to happen every other
year. Now, after the second Order of the Supreme Court in the Salem
Bar s case, it is to be presumed that all High Courts shall be implementing
the ADR system by adopting the aforesaid Model Rules in such form as
they choose. They will be providing mediator’s training to the legal fraternity
and such others as they choose, and setting up Panels of trained mediators
and providing the list to the judges, lawyers and parties for consideration
whilst appointing mediators. On successful completion of the mediation
process, they will take the mediated agreements on record and dispose
of the cases on the basis thereof.

Rule4 of the Alternative Dispute Resolution and Mediation Rules,
200.3 lays dmjvn that the Court has to give guidance to parties (when
parfies are opting for any mode of ADR) by drawing their attention to the
rcleve.mt fact.ors which parties will have to take into account, before they
exercise their opinion as to the particular mode of settlemen;, namely;

72

e into effect in July 2002, was seen to be
m across the nation. Some State High
el of trained mediators, who were

26 MANNEN O~ AaL
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0 Jt will be to the advantage of the parties, go fay
1

are concerned, to opt for.one of these modes of settl
than seek a trial on the disputes arising in the suit;

: Where there is no relation between the parties
@ e preserved it will be in the interest of the o
of the matter to arbitration as envisaged
section (1) of sec. 89,

astime and expense

ement rather

which requires to
Tues to seek reference
In clause (1) of syb-

(i) Where there is a relationships between the

to be preserved, it will be in the interests of the parties to seek
reference of the matter to conciliation or mediation, as envisaged
in clauses (b) or (d) of sub-section (1) of sec. 89,

The rule also says that disputes arising in matrimonial, maintenance
and child custody matters shall, among others, be treated as cases
where a relationship between the parties has to be preserved:

(iv) ~ Where parties are interested in a final settlement which may lead
to a compromise, it will be in the interest of the parties to seek
reference of the matter to judicial settlement including Lok Adalat
as envisaged in clause (c) of sub-section 89.

According to Rule 8, the provisions of these Rules may be applied
toproceedings before the courts, including Family courts constituted under
the Family Courts Act 1984, while dealing with matrimonial, and child
custody disputes.

parties which requires

- The National legal Services Authority (NALSA), a statutory body
constituted under the A

ct, is responsible for providing free legal assistance
to poor, There is a ne

ed to make the masses legal literate and for this
NALSA is doinga yeomen service.?

_ Interms of Section 7(hb) of the Notaries Act, 1952 one of the
functions of 3 notary is to act as an arbitrator, conciliator, if so required.

V. FAMILY MEDIATION (GLOBAL SCENARIO)

K  Therapeutic mediation is an‘assessment and treatment approach

Lassists families in dealing with emotional issues in high conflict separation

and dlvzorce. The focus is on the parties themselves as opposed to the
ute.  Prq

Ponents of family mediation argue that the traditional adversarial
"'-_,____-—-__

n .
E{;C- Lahoti, “Envisioning Justice in 21* Century” keynote address delivered at
Nference of chief ministers of state and chief justices of high courts. Vigyan
%y New Delhi on September 18, 2004: (2004) 7 SCC (1) 13.
Ving and Bep

oN enjamin, TherAPEUTIC FAMILY MEDIATION: HELPING FAMILIES RESOLVE
"L (Sage Publications, 2002).
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 |itigation systemi
Where human €
actually increase rath

In Australia, the Family
Law Reform Act 1 995 put a grea

sunableto adaptto the needs unique to family bfeakdo“ |

i ' adversarial a n
lationships are stralned,. thi} o >
er than reduce conflict.

LawAct 1975as amended by the Fayy
er emphasis on the child’s best interey

in the process of dispute resolution. AnAustralian' study found 1!1at only |
4% of mediators had ever consulted sch.ool agf: children. F f)llowmg this ;
a fourmonth pilot project Was launched into child consultation. The regy

er 80% of parents whose children wer

of this study reported that ov
consulted as part of the mediation process felt that they had benefited

great deal from |
Accordingto the American Model Standards for Family and Divorce
dinary circumstances, the children should

Mediation —except in extraor
not participate in the process without the consent of both parents and the

children’s court appointed representative. The use of the phrase
“extraordinary circumstances” in the Model Standards sets a deliberately
high barrier, and does not force a parent to involve a child if that parentis
opposed to itand achild’s participation is a matter for parents to decide

after proper consultation and discussion”.*

In England and Wales in 4I-Khatin v. Masry®, Thrope LJ stated
that mediation should be considered at each level of court proceedings,
even at Court of Appeal Level, because - ... there was no family case,
howe:aer conflicted, that was not potentially open to successful mediation,
even if mediation had not been attempted or had failed during the tria!
prrzlcs;s. There are app'roximately 150,000 divorces per year in England
5;1:1 nh;:zso ?:dB aii};rmumately §0,000 applications concerning children-
P 5 marriages are estimated to end in divorce, L 1"

experience their parents’ divorce and over 150,000

e e e PR T

o ——— e St
e e i S
.

* Alberta Law Reform
: eform Institute, Re
s SEARC R |
MEDIATION PROGRAMS IN CANADA (No, - lggi;::stnl ON COURT-CONNECTED FAMILY

* Mclntosh, Child
' ~Inclusive Dj g
Study, 18 MEpiATION Qu ivorce Mediation: Report on a Qualitative Rese arch

ART .

INVOLVED IN FAmiLY BREA](DQERLY : (;".000)' and LEGAL AID AND MEDIATION FOR PEOPLE

March 20 WN (National Audit O : . d
07)26. flice, Legal Services Comm1ssmn.

il
Schoffer, Bringing Children o the

Interest in Divorce Mediati
Mediati on Table: De , Bes
* 2004 EWCA Ciy 135; ‘ation, 43 FamILY CourT Revigw 35?23%;‘; Gl
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jrenare affected by givorce every yee}r.” With 15,000 publicly funded :
cmd‘aliﬂﬂs plus appmxlmately 5,000 private mediations, this indicates a
ecd;ﬂ‘i on population of around 20,{?00. Thus it would appear that there
10% ofthe divorcing and: separating population who use mediation
For many years, there was little official support and funding for family
jiation in England and Wal_es.. However, stemming from the
me mendations of the L.aw Commission’s 1990 Report*, faifiily mediation
e allotted a central role in the reform of divorce introduced by the

In a study conducted in 2001, it was noted that 38 states in the
United States had legislation that regulate family mediation.” Most
agreements reached through mediation were not binding until approved
by the court. If no agreement was reached, generally, it was found that
the cases go to trial but now these are mandatory. It was also pointed out
that such mandatory mediation statutes send a clear public policy message
that where possible, the first level of intervention for family law disputes

chould be in non-adversarial processes, before proceeding to more conflict-
escalating adversarial interventions o

Australia has a long tradition of promoting ADR for family disputes.
The Federal government issued a - Justice statement in May 1995 in
which it committed itself to make dispute resolution services more widely
available. Funding was allocated to 24 family mediation services throughout
Australia over a four-year programme. Funding was also allocated to
expand community based family mediation services. ANational Alternative
Dispute Resolution Advisory Council NADRAC) was established in
November 1995 to develop a comprehensive policy framework for the

: gimmi“g or Separating? National Family Mediation, 2006. _
ayers, FAMILY MEDIATION iN ENGLAND AND WALES, Presentation to the Committee
g" Legal Affairs Presidency of the Council of the European Union = Mediation:
Pusm“g the Boundaries, October 2007. INFORMATION MEETING AND ASSOCIATED
Rgmlom WITHIN THE FAMILY LAw AcT 1996: SUMMARY OF THE FINAL EVALUATION
 Law ET (Lord Chancellor’s Department, London, 2001).
Divor OMMISSION OF ENGLAND AND WALES REPORT ON FAMILY LAW: Ti1e GROUND FOR
i3 i CE (LaW Com. No. 192, lggn).
gl Mediation Trends, A Survey ofthe Sales, 39 A CrRev431(2001).
Nte % The United States experience, keynote address at the Plzncef:dmgs of ‘the
o lional Forum on Family Relationship in Transition Legislative, Practical
+0licy Responses, December 2005.
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B jution.® Section 10f of the Family
: on of alternative dispute reso
gia;ilt 111975 as amended by the Family Law Amendment (Shared Parenta]

ily dispute resolution as a process
ey Act 2006, defines @ family di :
E;;ﬁtli::x]:ﬁdicial process)- [t also provides for Family Consultants

i i :» Centres.”
and Family Relationship |
[n Canada, mediation has been connected with the formal legal

cess for 30 years. The first court-connected family mediation service
pro -

in Canada was launched in 1972 with the establishment of the Edmonton

Family Court Conciliation Project. Since then, mediation St?ndces o'ﬂ‘ering
various programmes have been ntroduced in all 10 Canadian provinces.®

In several Canadian jurisdictions, therole o'f mefiiation in assisting
to resolve family law matters is recognised in legislation, Fefiem“y, the
Divorce Act 1985 provision that every lawyer who a}cts ina d}vorce case
has the duty to inform the spouse of mediation facilities that mi ght b'e able
to assist the spouse in negotiating the matters that may be the subject of
a support order or-a custody order.*! In Ontario,” Newfoundland,* and
the Yukon* legislation expressly authorizes the court to appoint a mediator
to deal with any matter that the court specifies.

Judicial mediation conferences are available in New Zealand for
parties under the Family Proceedings Act 1980 where a party has applied
for a separation or maintenance order, or for a custody or access order.
Mediation conferences may also be convened under section 170 of the
Children, Young Persons, and their Families Act 1989. In response to the
New Zealand’s Law Reform Commission Report on Dispute Resolution
in the Family Court recommendation that non-judge-led mediation be

: m.r;?drac.gov.au. .
Law; mss.;n?::;eﬁf}Eif;izﬁ"igiﬁeé??“ff;p?'system_- Reform Under the F amily
B T e a0, 3 41) Bam LIt
Mediation ng;ﬁgrilnlg:ﬂg? E:Starch Paper on Court-Connected Family
No.20, 1994 at 4, » ALBERTA LAW REFORM INSTITUTE RESEARCH PAPER

“R.S.C. 1985, 2% Sy
: ’ pPp.,€.3,s.9(2).
* Children’s Law Reform Act, R. a

) CFS.S3 S.0.1990,C.C.12, S.31; Family LawAct, R.S.0. 1990,
Children’s Law Act. R.
1990, c.F-2,5.4. HR-5.Nfld. 1990, C.C-13,5.37, 41; Family Law Act, R.S. NI¥

“ Children’s Act, R.S.Y. 1986 & 97 « 4
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sonography, etc. wals evolved for detection of
isorders, congenital malformations or sex linked d:

glthough were meant to detect foetal abnorm:.?i?iles: Zie;':;h s
used for purposes :of determining the sex of the baby. Ultrasound mbe
being a non-invasive technique quickly gained Popularity as a safe m ﬁlf:]

of testing the sex of the foetus. Those involved in testing could also fnak |
money by charging high fees and easily evade the law by saying that the :
had checked only for detection of abnormalities and not for sg '
determination. The records could also be easily manipulated, moreover
radiologists could keep portable machines and thereby continue this nefarious
activity without anyone coming to know about it.

genetic or chromosomal

Now new technologies have evolved which ensure child of desired
sex. X and Y chromosome separation, Ericsson method®, Pre-conception
gender selection (PGS), Pre-implantational genetic diagnosis (PGD) and
in-vitro fertilization ensure the birth of baby of desired sex without undergoing
abortions. The method of PGS was evolved to check and reduce the
incidence of diseases related to the X chromosome which are more likely

to manifest in case of boys than in girls but the technique is being misused
to avoid the birth of girls.

As per Medical Termination of Pregnancy Act,1971, abortion is
- legal but only in certain prescribed circumstances. So far the only available
methods of abortion weére surgical. Surgical abortions are effective and
safe only in trained hands under sterile and well equipped conditions. If
performed improperly it may lead to infection, infertility, rupture of uterus
and even death. Some years back two new pills’ have been launched
- which allow a female to have an abortion with her privacy intact and
without her body being invaded. It doesn’t require any anaesthesia or
hospital stay. The pill RU-486 was approved as a prescription drug in
India in October 2002, but even pills are not entirely risk free as they

* Ultrasound of foetus is recgmménded medically for detection of birth defefts
- such as cleft lip,club foot or heart disease and to ascertain the proper growth of
the baby. ; :
® The Eﬁzcson Albumin method was pioneered and patented by Dr. Ronald Ericsson
in the mid-1970’ .In this the father’s semen sample is Pfﬂcess_ed for g?ndcr se!ec}lon
and then used to inseminate the mother by intra uterine or intra cervical
insemination. '

" RU-486 or Mifepristone and Misoprostol.
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vere bléeding and if tﬁe af:tion remains inqumplete then
unless it is completed surgically it may have serious repurcussions. Although
there are remote chances of misuse of this pill for female foeticide as sex
of child is usually detected by abdominal ultra§0und at 14 Wt?&ks or by
trans vaginal sonography at 120r13 weeks, still chances of its misuse
cannot be totally ruled out as there are some tests.such as amniocentesis®
that could be used to determine the child’s sex earlief. Although companies
supplying the pills have tried to check its misuse by providing fora consent

form to be signed by women seeking abortion, but in reality the pi}ls_are
freely available over chemist’s shops even without the doctors prescription.

The last 30 years have witnessed a sharp decline in the sex ratio

and the number of women has been rapidly declining. During this period

-sex determinatien clinics have mushroomed in virtually every nook and

dorner of the country. Surveys have shown that maximum number of

abortions involve female foetuses. This declining sex ratio is precipitating
-a catastrophe in the form of severe imbalance in the male- female ratio.

may lead to se

II1. LEGISLATIVE CONTROL OF FEMALE FOETICIDE

The earliest law on this problem is Regulation VIof 1802 followed

by the Female Infanticide Act,1864 passed by the Britishers to curb the

~ then prevalent practice of infanticide’ by declaring it equivalent to willful
murder. Today female foeticide has appeared in place of female infanticide

thereby hastening the pace of the death of a female child from the born to
the unborn stage. ‘ :

R

~ In 1860, the Indian Penal Code was enacted which contains
provisions for control of abortions. Section 312 of the Act!? states that,
‘whoever voluntarily causes a woman to miscarry, where the miscarriage
isnot caused in goad faith for the purpose of saving the life of the woman
shall be punished with imprisonment upto seven years’. This section also
covers a woman who causes herself to miscarry. Causing miscarriage
without woman'’s consent'' and causing death with the irtention of causing

‘miscarriage'? are also made punishable under the Act. Under the/Act,

* Supran.4. _

? Infanticide is the killing of i T S '

-_ o g of infants immediately after birth i feedi
them with poisoned milk or burying them alive. by choking them, feeding

* The Indian Pena) Code, 1860 here} .
Wig Sectionztas ) hereinaier reforred o as the Ast.

2 Id,, Section 314,
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hoever pefore the birth qf any child _does any act with the intention of
W o preventing the child from being born alive or causing it to die
thﬂl':_:it s born and by such act prevents the child from being born alive or
afte it to die after its birth shall be punished with imprisonment upto ten
" -s except in cases where such act was committed in good faith to
}ﬂw nelife of the mother'3. ?ections 312 to 318 comprehensively cover
j-fences of causing miscarriage, prc_venting the child from being bomn,
causing death Of:uanm'j', abandoning the new born,' concealing the
body or secretly disposing it off"®. Though the words feoticide or infanticide

have not been specifically used, nevertheless these sections cover both
of them. '

The gender neutral terms employed in these sections ensures the
application of these provisions to foetuses as well as infants of either sex,
nowever male foeticide or infanticide are unheard of in India. In Indian
society where obsession for sonisa structural and cultural affliction, a
woman faces extreme social and psychological pressure to give birthtoa

 male offspring. These provisions fail to address the more important issues
wherein women suffer numerous pregnancies and consequent abortions
under the tremendous social pressure on them..

~ In 1964 the Ministry of Health setup a committee'” to look into
the Human Rights issue of reproductive rights of women wherein they
were claiming legalization of abortions. Inthe year 1971, the Parliament
enacted the Medical Termination of Pregnancy Act,1971, which came.
into force from 1% April, 1972 and was subsequently revised in 1975 and
2002 by the Medical Termination of Pregnancy Amendment Act (no.64
0f2002) ,with an objective to avoid the misuse of indiiced abortions'.

:: Id, Section 315,
., 14, Section 316,
.14, Section317:
Id, Section 318, : -
¢ name of the committee set up by Ministry of health in 1964 was “Shantilal
B
abortion is the termination of a pregnancy by the removal or expu ion from
c: uterus of a foetus.or embryo re::ﬂti%:; in or caused by its death. An abortion
imril occur spontaneously due to complications during pregnancy of can be . .
~ Induced, An abortion induced to preserve the health of the pregnant female is_
 emmed a therapeutic abortion, while an abortion induced for any other reason 13
edan elective abortion. The term abortion most commonly refersto the induced

:]b_oniop of a pregnancy, while spontaneous abortions are usually termed
Scarriages, |
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ith only eight sect;
The MTP Act®isa small leglslatlon wi y eight sections, T, |

her right to limit pregnap.. - ¢
- man’s l‘lght to privacy, allcl g,
r

ith tto her own body, but this right is be:mgwd misused byuflscmpm
;::(}ple to selectively get female foetuses abort

ditions under which p
MTP Act, lays down the con Pregnay
canbe t;mm:mated’“ the persons® as well as the place? to perform ILEF

per this Act the reasons for which medical termination of pregnancy,

penn1551bleare

(1) Where a preg
continuation of

l-

nant woman has a serious medical disease g
pregnancy could endanger her life like:

(a) Heart disease,
(b) Severerisein blood pressure,
(c) Uncontrolled vommng during pregnancy,

(d) Cervical/ Breast cancer,
(e) Diabetes melhtus with eye complication (retinopathy),

® Epilepsy, En ot }'
- (g) Psyclﬁatnc illness.

(2) Wh the contmuatlon of pregnancy could lead to substantial
tothe new-bom Iéading to serious phys:calf mental handicaps

| uc 1 S 1h cqse of:
_ (a) Chr:omoSomal abnonnalmes
N (b) Ruhe]la viral infection to mothermﬁrstthreemnnths l
(0) Ifprevious children have congenital abnormalities,
(d) Rhi mcompatlblllly related risks, -
(@) Exposure of foeths to radiation beyond prescribed limits.

1 The Medical Termmatwn anregnancyAct 1971.

N Id, Registered medl
: cal
-1, Section4, mm“““er has been defined in section 2(d).

'(3) Where the pregnancy has resulted due to rape of the woman®s

2 Id., Section 3.

B, Explanatmn lto Sectmn 3,
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201
Ledinto the Far.nily Eourt as part of a new conciliation service,
o mment established a falpﬂy mediation pilot. Family mediatior’.
ihe O e inNorth Shore, Hamilton, Porirua and Christchurch Family
,115 between March 2005 and June 2006.% -
Cod '

V1. CONCLUSION

Lifigationis afight unto death, with severe economic, psychological
il spiritual harm done to the parties: ADR compliments compromise
" nbedded in moral and spiritual principles.*

Itis recommended that there should be a Family Court Information
Centre as in other countries and where proceedings for judicial separation
pave been instituted, the parties should be required within two weeks to
qttend the proposed Family. Court Information Centre, if they had not
Jlready done s0, t0 receive information as appropriate concerning the
various family support services available, including welfare service and .
o receive informatjon and advice concerning the availability and purpose
of mediation.

. This should not be compulsory, but the court would be obliged to
consider at the beginning of the hearing whether to adjourn proceedings,
ifappropriate, to require the parties to attend the proposed Information
Centre to receive the relevant information and advice. The Court should
not, however, adjourn proceedings for this purpose unless satisfied that
1o additional risks would be involved in respect of any family members
whose safety or welfare was in issue. Where the appropriate certifieate -
of attendance or waiver has not been obtained, the Court would have the
right, at its discretion, to adjourn the case until the parties had attended
the proposed Information Centre. When one or both of the parties still
;efused to attend, the court would proceed with the hearing, but written
information would be sent to the parties. -

It also recommended that each proposed regional family courts
should have an information office providing information on all options

available for the resolution of family law disputes, mediation facilities, an

office of the Legal Aid Board, and family support and child assessment
Services, | ) :

e

45
rwi - REPORT FOR THE
Barwick and Gray, FAMILY MEDIATION — EVALUATION OF THE PILOT:

X Mmustry o Justice (Ministry of Justice, 2007).
.]°5°Ph Allegretti, A4 Christian Perspective on ADR,28 FORD
1001 2001),

HAM URB L.i 997 and

--__-ﬁ_
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o Parenting After Separation (PAS)

ive Iecog]‘litiﬂn t . : y
We sho}ﬂddgl e dule whi ch lays out how to share tlt}lF With the
a carefully devised 5¢ and how to make decisions aboy

nsibilities, :
child}r;nd,rcho\’-ég:;l;“ arraﬂagc I:zfnoems, child care, holidays, and pocket mop,
thec n.

! tis a plan that is individual to each
of a parenting plan. 1t 13 i % i
; i '1;" bilpt:;tes intg account everyone's needs and interests. Austrajig
amily an

and New Zealand recognize it. ‘ |
h Colombiait is a free three-hour information session fy,

Britis e
separati::;; p;lrents sponsored by the Ministry of the A_ttorney General »
The purpose of the sessions is to help parents make mfonnt?d choiceg

king into account the best interest of

about separation and conflict, ta : :
their children. Information is presented in lectures, videos, handouts ang
interaction with participants in three key area: the impact of separation

on children and adults, and how parents can best help their children through

this difficult time;, the full range of dispute resolution options available in
the justice system, including mediation and the court process; how the

child support guidelines work; and how to find out more about them,
Both the person making an application to court and the other parent must
attend a PAS session before their first court dppearance.

Research on parent education programmes in the United States,

apd parental response to these programmes, suggests that well-designed
divorce education programs should be mandatory and early in the divorce

process for all parents disputing custody or access issues as they bring
children’s needs and voices sharply into focus for parents in a completely
non adversarial manner, and at relatively low cost.®® When parents separate,
children often experience distress, and thei adjustment post-separation

may be adversely affected when the ‘ o
: relationshi :
18 severed, so there is aneed for PAS. R

‘7 - . -
What is a Parenting Plan? Family Mediation Service

** Section 63B of :
Act 1995, fhe Family Law Act 1975 » 8 amended by the Family Law Reform

49
See http:f'.’“ww.ag.gov.bc.caffamil

Promoting Co-onerative Forering Y‘Justlcefhelpfpaslindex.htm. see also Kruk,

Model - i After S bt = —
% Kel l;: ;{‘:3::’%’ ﬂfed’mnon, 15 JDUR!{ AL’O:‘;TMQ[&?{;:}& Therapeutic/interventionis!
gical and Legql Interventions for Pa;e:l;: 3 3:? é}iglga? : Custody

nd Children Custody

and Access Dijs tes:
wI136000z), 7o Research and Pracric, 1 ValSocPou'y & L 129
% oL’y -
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CMALE FOETICIDE: AMEDICO-LEGAL
FEMST 7 ANALYSIS

" Vageshwari Deswal*

I. INTRODUCTION

In the tradition bound Indian society, women have been physically,
cociallys psychologically arufl Ftexua]ly e}fplmted from times immemorial,
cometirmes in the name of re}lglon, sometunf.zs on the:.pret,ext of the writings
in the scriptures and sometimes by the .soclal sanctions. Inspite of our 65
£ars ofindependence, majority of Indians are still enslaved to their own
mental makeup which refuses to acknowledge women as equivalent to
men. A woman in our society is relegated to the status of an enigma, She
isworshipped as goddess in temples, she is attributed mysterious powers

of arinihilation (kali) and construction (maa). But, unfortunately this
mythologicalexistence remains only in temples and scriptures.

: Observing, studying and depicting women in poetry, writing, painting
and sculbture is a very old business. In fact the woman has been a sort of
obsession for all the philosophers, authors, thinkers and artists. Woman
as an entity has been the focal point of all of them. Irony of the situation is
that, despite all the importance attached to women they were never given
their due share or status in life and society.'In fact the very institutions

* that proclaim to safeguard their lives and interests, such as family and
marriage etc have laid a siege on them. The forms of oppression may
vary but the content is same .The Indian society condemns the life of a

woman who is unable to bear children more specifically amale child. -

It is an admitted fact that in Indian society, discrimination against |
girl child still prevails, may be because of prevailing uncontrolled dowry
system despite the Dowry Prohibition Act, as there is no change in the
mind-set or also because of irisufficient education and/or tradition of women
being confined to household aetivities. Sex selection/sex determination
further adds to this adversity. The misuse of modern science and _tecl'molcgy
by preventing the birth of girl child by sex determjnation before birth and
thereafter abortion is evident from the 2001 Census figures which reveal

e ———

E . - .
Assistant Professor, Law Centre-11, Faculty of Law, Univers
Afsar Bano, INDIAN WOMAN:THE CHANGING FACE, Preface (Delhi,

sity of Delhi, Delhi.
005}

e ————
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tio in the 0-6 age group in States like Hary,

. - x ra "
greater decline In € hich are economically bette; o[f[:a’

Punjab, Maharashtra and Gujarat, W
| I1. FEMALE FOETICIDE

Female foeticide means and implies CXP“ISiOH‘?fﬂle feimiefoems
from the mothers womb. Foetus has been fief?ned as,h ail_lumﬂn Organi
during the period of its development beginning on t_” f ifty-seventh day
following fertilization or creation and ending at birth”.

Female foeticide is the most nefariqus crime comn:.itted againgst
humanity in general and womanhood in particular. lee craving foramale
offspring coupled with the family planning programme’s insistence on sm
family norm and the evil of dowry system have all created a situation
wherein the birth of a daughter is sought to be avoided at all costs, thereby

Jeading people to commit the most heinous of all crimes wherein a gir

child is murdered in her mother’s womb. It raises a lot of issues involving
violation of human rights, ethics of use and abuse of scientific techniques
and gender discrimination which are-always left unanswered by the
pérpetrators themselves. The impact of large scale female foeticide in the
past three decades is already manifesting itself in the form of a skewed
sex ratio and lack of brides for boys of marriageable age. More generally,
demographers warn that in the next twenty years as the number of
marriageable women declines, men would tend to marry younger women,
leading to arise in fertility rates and thus a high rate of population growth.
The abduction of girls is an associated phenomenon. A society witha
preponderance of unmarried young men is prone to particular dangers.
More women are likely to be exploited as sex workers. Increases in
molestations and rape are an obvious result. The sharp rise in sex crimes
m.the last two decades have been attributed to the uhequa] sex ratio.

The possibility_of diagnosing genetic defects initiated research on
pre-natal sex determination and ultrasound scans, amniocentesis’

* CEHAT v. UOI, (2003) 8 SCC 39§,

> The Pre-natal Dia i :
gnostic Tech i . <
Amendment Act, 2002, Section :ll l(t}gilsac()r.legulatmn and Prevention of Misuse)

Amniocentesis i . :

. removed nf::)sr:'lstllfeasgge-natal test in which a small amount of amniotic fluid is
uterus throueh the abdil:llzuﬁg:ing thIe oo oY  fine needle inserted into (h
certain types of birth defects s er ultrasound guidance, This is used to detec!

fibroids and Muscular d}'slrg;ll: as Down’s syndrome, Sickle cell disease, Cystic
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0tl-

el c[mination services are no longer being provided in their respective
e i

3
51a1€5-3

The ministry of health and family welfare had proposed a series
endments to the 1 994 Act. These were finally given parliamentary
of 1and the PNDT Act was finally amended in December 2002
avith 4 view to overcome lacunae in existing law and to check the illegal
: ractice of female foeticide. The Act was subsequently titled as The Pre-
conception and Pre-natal Diagnosti.c .Techniques (Prohibition of Sex
Selection) Act 1994. Th-.::reaﬂer.the Ministry of Health and Family Welfare
qotified the Pre-natal Diagnostic Techniques (Regulation and Prevention
of Misuse ) Amendment Rules, 2003 thereby substituting the 1996 Rules -

| yiththe new rules on 14" February, 2003.

' The Parliament passed this Act with the following objectives:
() To banthe pre-conception sex selection techniques; Y
(ii) To prohibit the misuse of pre-natal diagnostic techniques for sex- -
selective abortions; B |
-({if) To regulate the pre-natal diagnostic techniques for the appropriate
scientific use for which they are intended; and '
(iv) To ensure the effective implementation of the Act at all levels.®

This Act has made registration of all diagnostic laboratories
compulsory with a direction to the manufacturers of ultrasound equipment
tosell their products only to registered laboratories. Accordingly, no person
including manufacturer, importer, dealer or supplier of Ultrasound machines,
Imaging machines, Scanner or any other equipment, capable of detecting
sex of foetus as also no organization including a commercial organization
should sell, distribute, supply, rent, allow or authorize the use of such
machines or equipment ,whether on payment or otherwise to any Genel.tic
counseling centre, Genetic Laboratory, Genetic Clinic, Ultrasound Clinic,
Imaging Centre or any other body or person not registered under the
Act® The registration certificate in Form-B hastobe displayed publically.”

~ Theprovider of such machine/ equipment to any person of bcadz
tegistered under the Act has to send to appropriate authority of the concerne
—
., Pamela Philipose, Women versus Girls, INDIAN EXPRESS, April 5, 2006.

4

s C&PNDT Act, 1994,

i P‘i]’ Section 3B read with Rule 3A of the Rules.
DT Rules, Rule 4(i)(ii),Rule 6(2), 6(5)&8(2)-

—
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d 1o the Central Government, once in three

tate, Union Territory an . :
ilist of those to whom the machine/ equlpmen.t has been provi dedf&u;i
take an affidavit from such body or person purchasing or getting a“mOrimﬁ

for using such machine/ equipment that it shall i be used for deteciy,

5. © of sex of the foetus.

The use of Pre-natal diagnostic techniques is permitted only y,

1. ageofthe pregnant womar is above thirty-five years:

2. the pregnant woman has undergone tWo Or more spontanegy

_abortions or foetal 10ss;

3. thepregnant woman has been exposed to potentially tetratogen;,
agents such as, drugs, radiation, infection or chemicals;

4. the pregnant woman or her spouse has a family history ¢f
mental retardation or physical deformities such as, spasticity

: or any other genetic disease; or~

% - 5. any other condition as may be specified by the board.”

All Genetic counseling centres, Genetic labs, Genetic clinics and
Ultrasound clinics conducting any scan, test or procedure on any pregnant
woman shall now have to keep complete records of such tests indicating
name, husband’s name as well as name and address of the referring medical
practitioner and the reasons requiring such test, scan or procedure &
specified in Form F.*

‘ Whenever any pregnant woman undergoes prenatal diagnostic
technique for any other than the permitted purposes it shall be presumed
that she was compelled by her husband or any other relative to underg?

.‘u the procedure and they shall be held liable for the same unless the contray
is proved.*®

The following acts can be co : . o
isi mplain the vario
provisions of this Act: plained against under

(@ Eiublication of an advertisement to provide the services of any
nd of sex selection or pre-determination®;

:: PC&PNDT Act, Section 4. |

. PNDT Rules, Rule 9(4).

" PC&PNDT Act, Section 24,
Id,, Section 22,
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) Non-registration of the Clinic indulging in pre-conception or
pre-natal diagnostic techniques or not displaying of such
registration certificate at a conspicuous area within the clinic or
establishment*';

(c) Getting sex determined of the unborn child;

(d) Compelling a pregnant woman to undergo sex determination:

(¢) Assisting or facilitating the process of sex-selection®;

f) Communication by the medical professional in any manner of
the sex of the unborn child to the pregnant lady or any other
person;® |

(¢) Non-maintenance of the mandatory records by a clinic
registered under the PC&PNDT Act.*

IV. IMPLEMENTATION OF THE PRE-CONCEPTION AND PRE-NATAL
DiacnosTic TECHNIQUES AcT 1994

To monitor and review the implementation of the provisions of
this Act, it is proposed to set up State level supervisory bodies. These
bodies shall create public awareness against the practice of pre-conception
sex selection and pre-natal determination of sex of foetus. It will review
activities of appropriate authorities functioning in the state and take action

against them if they fail to perform their duties. These bodies will also

keep track of various activities carried out undet the provisions of this
Act and its Rules and will prepare and send consolidated reports to the
Central Supervisory Board and the Central Government.*

- A complainant desirous of lodging complaint can approach the
designated appropriate authority who at the State levelisa high ranking
health department official above the rank of Joint Director of Health and
Family Welfare. At the district level the appropriate authority is the Civil
Surgeon or the Chief Medical Officer and in a ity the Chief Health Officer
orthe Ward Health Officer or the Medical Superintendent ofa jGovemme:nt
Hospital. A complaint has to be made in writing to the appropriate authﬂl‘!t}’ :
who has to acknowledge the receipt of the same. If the appropriate authority

—

:' Jupra n. 35 &36. _
‘: PC&PNDT Act, Section 4(4) and Section 23.
: ld., Section 5(2).
) ld,, Section (4).
Id,, Section 16A(1).

-
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fails to take action within 15 days, the complainant can go to the Cout,, ¢
competent jurisdiction with the acknowledgement receipt.

s Act including nmmng unlicensf:d laboratorie
will lead to seizure of equipments. The appropriate authqnty may sea] g
well as seize the equipment.* The fine, for those who indulge in sey.
selection procedure has been doubled frm.n Rs.50,000 to R.s. 1 lakh,
with additional provisions for the suspension and cancellat%on of the
Registration of those medical practitioners who are found guilty of the

above offences.*’ .
According to statistics submitted by Acti_on Aid, a Nop
Governmental Organization, who conducted a nation wide survey on the

Any violationof thi

:dwindling sex ratio in our country, the number of cases of foeticide registered

during 2003, 2004, and 2005 were 57, 86 and 86 respectively. In the
year 2005 out of total 86 cases registered, 21 were in Chhattisgarh, 12
in Madhya Pradesh, 12 in Punjab, 10in Raj asthan, 8 in Haryana, 4 in
Gujarat and Maharashtra.”® .

In 2005, the Punjab Governmént launched a unique ‘Integrated
Monitoring system’ as a pilot project in Ludhiana to check the misuse of
technology for female foeticide.** Through this software suspected cases
of female foeticide would be detected. The Government will maintain
computerized database of the centres, machines, inspections and court

 cases. Any woman in the age group of 15 to 45 going in for an Ultrasound

would have to fill up a form (Form F) for personal details and another
form (Form G) for her consent in accordance with the PNDT Rules. The
Ultrasound centres would undergo surprise and regular checks. According
to the latest available reports there are 1347 registered ultra-sound centres
in Punjab out of which the registration of 311 centres had been subjected
to cancellation or suspension from time to time. FIR ’s against 103 centr®

had bf:en lodged and 14 centres had been convicted by courts for PNDT
Act violations®.

:‘: PNDT Rules, Rule 11(2).
. lECEfP&QDT Act, Section 23(3).
unjabnewsline.com, Posted on Fri
:‘; The Hinou, February 2,2006. B
www.theindiapost.com june3,2009

Scanned with CamScanner



011:2012 FEMALE FOETICIDE: A MEDICO.LEGA

85
(4) Where the socio-economic statysg

of the mother W

T Would hamper
child, and 1€y and the birth of healthy

5) Failure of the contraceptive device j :
2 employed.? lTespective of the method

The opinion of a qualified gynecologist is a prere
abortion to be done and in case th

e pregna quisite for any
- nancy exceeds 12 wee ;
below 20 weeks then opinion of two doctors is necess ks but is

arv2s ;
the foetus aborted alady has to give her consent in wﬁtmg?n th._f ;;%::g{gi
format. The consent should be free and based on the above considerations
only. Consent of husband is not required. For girls below 18 years of
age, and those who are mentally unstable, the consent of guardian is
required®®. The consent assures the medica] practitioner performing thet”
abortion that she has chosen to undergo the abortion of her free will after
having been counseled about the procedure, risks involved and preée‘nﬁtionsf
to be taken after that. &

This Act also prescribes the qualifications required for a medical -
practitioner to be able to perform abo '

rtions and in only those institutions : -
which have been licensed by the Gov

ernment to perform abortions. Such
institutions have to display the certificate issued by the Government at

some conspicuous place in the institution where it is easily visible to persons
visiting that place.

The provisions of this Act are aimed at reducing the incidence of -
illegal abortions which involve great risk to the life and health of girls who
often fall into untrained hands of quacks and to liberalise abortions to
give women greater control over her body and overall well being, but the
Actis outdated as it fails to address the issue of conflicts which afise in
view of the legal rights conferred upon the unborn child by the criminal as
well as property laws. Today a child born with defects can sue for injuries
suffered while in womb for negligence under the law of torts.

In 1980’s large scale female foeticide wasQetectcd in Maharashtra
s0 the State Government banned Amniocentesis by the Maharashtra

—

* Id,, Explanation 2 to Section 3.
* Id, Section 2 (a) and (b).
“ Id, Section 3(4)(a) and (b).
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nostic Techniques Actin 1987,
ag y 24.7% between 198 I:d

tage of females which-Was 483, i
1 duetoafall in the sex-ratio from 934 s
period.”’ This dwindling SeX-ratj,

86 NATIONAL CAPITA

ulation of Use of Pre-Natal Pi
n of the country 1nc¢
the percen

Reg reased b

total populatio
1991. On the other hand

1981 declined to 48.1%.in li? -
927 per 1000 males durm% i,islseﬂc ¢ against women even inthe safety of

bears eloquent testimony 01V ¥ tio according to th
’ fall in sex ra ¢ e 199]
mother’s womb. The alarming st fore which was the Presence

astly p
census ﬂgt;res b;OmlfgzL??g 00 fnen a8 compamd to the figure of 972 per
of only 927 wo Rajasthan and Uttar Pradesh

: ana,
1000 in 1961. Madhya Pradesh, Hary for every 1000 men, I

i in sex ratio to 850 women for e
s:::;;d cgrir;su"n?nf:sllgfmhar and Rajasthan the situation was even more

; § A 0 females per 1000 males.? Thg
larming where the ratio was mere 600 _ . :
srstle sosition in 1990 which was designated by the United Nations s

the International Year of the Girl Child.

The Vienna declaration on the Elimination of All Forms of
Discrimination Against Women, (CEDAW), was ratﬁed by the UNOron
December 18, 1979. The Government of India which was an active
participant to CEDAW ratified it on Jt_me 19, 199%. The prearphl.e of
CEDAW reiterates that discrimination against women violates the principles
of equality of right and respect for human dignity. By opleration of the
relevant articles of CEDAW, the State should take all appropriate measures
including legislation to modify or abolish gender based discriminationin
the existing laws, regulations, customs and practices. .

Article 21 of the Constitution of India reinforces “ Right to
Life” Article 51A(e) also provide for renouncing of practices derogatory
to the status of women. In the light of all these the Parliament of India
enacted the Pre-Natal Diagnostic Techniques (Regulation and Prevention
of Misuse) Act 1994 for preventing misuse of technology to determine
pre natal sex leading to female foeticide, but the enforcement machinery
was not put into pla.ce. Non maintenance of adeqiiate records by clinics
gizi;ttd;ﬁgMI to lde"tl:fy the purpose for which ultrasound tests were

ed. Even the police authorities failed to register any case undef

27 C ; :
. Ibﬂs'fl?; Isrizmi{gz;ﬁ:wcnﬂh" Office of the Registrar General of India.
India, 1994, = RIMES IN INDIA, Ministry of Home Affairs, Govt. of
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. Act owing to lack of social sanction. Non compliance by the medical :

~tioners who mutely exploited the situation to their monetary advantage
P"‘; emerging techniques of sex selection at pre-conception stage such as

anan 1Y chromosome separation, PGS etc rendered this Act ineffective
i comhating the situation.

[n response to & Publ.ic Interest Litigation® filed by Centre for

Enquiry into Health and Allied :I‘hemes [CEHAT] which is a research
enfero Anusandhan Trust based in Pupe and Mumbai, Mahila Sarvangeen
Utkarsh Mandal [MASUM] based in Pune and Maharashtra and Dr.
gabu M- George who is having experience and technical knowledge in
ine field, urging effective implementation of the Act®’, the Supreme Court
assed an order on 4" may, 2001 directing the authorities to ensure
implementation of the Act® and plug its loopholes. The same petitioners
again filed a writ petition (civil) no. 301 of2000. In this petition, it was,
inter alia, prayed thatas the Pre-natal Diagnostic Techniques contravene
the provigions of the PNDT Act, the Central Government and the State
Govemnments be directed to implement the provisions of the PNDT Act
- pyappointing appropriate authorities at State and District levels and the
Advisory Committees; the Central Government be directed to ensure
that Central Supervisory Board meets every 6 months as provided under
the PNDT Act; and for banning of all advertisements of pre-natal sex.
selection including all other sex determination techniques which can be
abused to selectively produce only boys either before or during pregnancy.

On September 10,2003, Justices MB Shah and Ashok Bhan of
the Supreme Court while delivering their judgment on the above issue
observed: -

. Itis unfortunate that for one reason or the other, the practice of
female infanticide still prevails despite the fact that gentle touch of
a daughter and her voice has soothing effect on the parents. One
of the reasons may be the marriage problems faced by the parents
coupled with the dowry demand by the s0 _called educated and/
orrich persons who are well placed in the society. The tradition:

——

" AIR2001SC2007. | _ -
Pre-Natal Diagnostic Techniques (Regulation and Prevention of Mis

Moy ‘
‘latf{ noteworthy herg that till 2001, not 2 single conviction wasre
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| [ | tem of female infanticide whereby female baby was done awa
¥ syste

: .o or letting her choke onhusk continy,
kil
b ese. lv, developed medical science 1s~“’“slus,e‘.1 10 getrid of
Un'foﬂu]lzl;e!;_;m birth, Knowing fully well that it is immora] apg
a Slilh T::l o5 well as it may amount to an offence, foetus of 3 girl
une

ildisabortedby qualifiedand unqualified doctors or compounders,

s ex ratio in various States where female
This has affected overall s g

infanticide is prevailing without any
| The Court also directed the Central Supervisory Bqards to eXamin
:tv of amending this actin order to remove difficulties in it
O i inped to deal with presentand future
implementation and make it more equippe W
technological advancements. Directions statet_i thf:lt appropriate authorities
should be appointed at District and Sub-})lstrlct.levels and the list 9f
l members appointed should be published in the print and the electronic
| media. These authorities were required to send quarterly feports to the
Central Supervisory Boards and in general directions were given to spread
awareness against the practice of Pre-natal sex determination and the
hazards associated with it .The Supreme Court directed the State
governments to take further steps to enforce the law and the Department
of family welfare was directed to file an affidavit indicating the status of
f actions taken. Supreme Court directed 9 companies to supply the information
| of the machines sold to various clinics in the last 5 years. Details of about
11,200 machines from all these companies were collected and fed intoa
common data base. Addresses received from the manufacturers were
also sent to concerned States to launch prosecution against those bodies
who were using ultrasound machines without getting themselves re gistered
under the Act{The court directed that the ultrasound machines/scanners
e and seized if they were being used without registration. The
i Association [IMA], Indian Radiologist Association [IRA]:
o he Federation of Obstetricians and Gynecologists Societies of India

[Sthfgi?r were aﬁkﬁ‘: to furnish details of members usin g these machines.
cmments have communicated to the C inwriti
that according to the official r Central government in wrilig

eports received, they are satisfied that sex

e e

" CEHAT v, U0I,(2003) 8 SCC398,
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The Times of India, New.Delhi editiop h
3¢ June 2009, on how PNDT cases were falli
fuilureon part of St_s}tgﬁGnvenunents to usher in the

(he same the Punjab and Haryana High Court had demandeg ; :
zlt; the status of notification for PNDT Act in the State of T

H Harym F 5
ihe court orders, the Director Health, Haryana, recently submitt;cili?e‘?c?ri

the bench thatthe Gpmnent had only recently found out that the notification
pad not been published in gazette because of a technica] glitch. To make
amends, he added, it would either issue a fresh notification oran ordinance
o give the Acta retrospective effect in the state from October 24,1997,
He also told the court that so far the State has convicted 13 people under
the Act and that it was the first one in the country to do so.

ad carried 3 report on

ng flat because of the

law. Taking cognizance

After recording the submissions, the bench coming down heavily
onthe Haryana Government and said that the Government appeared apathetic
to the implementation of such an important legislation. It also directed the
Sthte Government to implement the Act at the earliest to ensure that no
person involved in such inhumane acts walks free. In response to another
Public Interest Litigation filed by alocal lawyer Gaurav Goyal,who apprised
the court of a raid in June 2007 on a hospital run by a quack, seven
months after a complaint about foeticide cases in which around 250 foetuses
were recovered from that hospital tank in Pataudi village of Gurgaon
District of Haryana. The High Court had earlier in response to a complaint,
ordered an inquiry by the Commissioner and it was found that four doctors
had neglected to take action against that racket operating in their jurisdiction
despite complaints The Bench also ordered strict action against those
four doctors.”!

In Gujarat also the State Health department has filed cases against .

~ 79 doctors for violation of the provisions of the PNDT Act. Recentlya
doctor has been held guilty for failing to submit details of the sunog:%}pl:ty
tests done by him to the concerned official of the Health depm'@ment wi
the first five days of every month. Accordingly, the accused in the
case, Dr. Paresh Seth from the Shah-¢ -Alam area of Ahmed
beensentenced to imprisonment and also ordered to payafine of

B

- htp:/ftimesofindia. indiatimes.com, TNN 8 July 2009.
Indianexpress.com Feb 4, 2009.

Scanned with CamScanner



NATIONAL

V. CONCLUSION AND SUGGESTIONS

re-natal Diagnostic Techy;
amended in 2002 is a we| drgﬁ

- =

The Pre-concepti.on)i!fi al;

:Lition of Sex-Selection) AC ; BEUR .

(P;Otll}::;;rotakeﬂ bold step which is proving effective in checking femg
foet ide to some extent. This Act has also brought tl}e recently deve)
p f conception like Ericsson p,

: . tion at time 0
techniques of sex-selec : ¥ : o
‘(X and Y Chromosome separation), and Pre-implantationa] Gengy;,

Diagnosis (PGD) under the ambit of law. TheACt is backed by a string,
enforcement mechanism in the States S0 as to ensure its effectiy,
| implementation. But, as has been proven time and again, its difficyjy,
i eradicate social evils with the help of legislation alone. Prejudices agajpg
| the womankind in general and the girl child in pamcula‘rare deep rooteg
| in our society.There are practices abound which, cflesplte. all legislative
" measures are still thriving owing to the general misconception of mae
supremacy. There is an urgent need to sensitise the general public in order
to curb the practices discriminatory against and derogatory to the dignity

. of women. _

' ' The dwindling sex ratio needs to be balanced and this can be
done only when the State, media, journalists, non-governmental organisations,
medical practitioners, women groups and the public themselves take
concerted steps to ensure that provisions of anti female foeticide law are
implemented fully and effectively. It is only by a combination of monitoring,
education campaigns, and effective legal implementation that the deep-
seated attitudes and practices against women and girls can be eroded. In
this religious leaders should play a pro-active role. They should clearthe
misinterpretations associated with our scriptures and encourage people
to have a scientific, rational, and humanitarian approach. Traditionally the
task of performing last rituals which vests only with the son should be
extended to daughters as well, |

2 M{iﬂy States have launched schemes for the giﬂ child suchas

cash Incentive for parents on birth of girl child, free education upto graduation,

i Pﬂllcle‘s which offer staggered payments and finally mature at the

:une of marriage and S0 on. Thelocal panchayats should also take steps

‘o control female foeticide at grassroot level, The local leaders should

| E:lgage educated people from their villages to create awareness, educae
- Tmasses s0asto empower people and involve women as forerunners
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2
o the campaig_ﬂ ag'ai.nst female foeticide. Prizes should be declared for.
informers and incentives for decoys. There should be wide publicization
inthe media of th_e scale antfl seriousness Pf this malpractice. NGOs should
(ake 8 key role in educating the.public.on this matter. The National -
mission for Women, NGO’s, Ministry of Health and Family welfare
hould come Up with better schemes for proper implementation of the ,_
oxisting laws and undertake campaigns for spreading awareness ona .
e scale with the help of newspapers, radio, television, internet and :
glso sms’es via mobiles. . T

The medical fraternity including the medical profession and its
associations like Indian Medical Association, Radiologist Associatioriand
Forum for Obstetricians and Gynaecologists should give up their petty
- terests in the larger interests of humanity. There is need to inculcatea
strong ethical code of conduct among medical professionals. The Indian .
Vedical Council Act, 1956 and The Medical Council’s Code of Ethics, ¢
chould be amended to harmonise with present day laws and mostimportantly =
‘he womenfolk who are the bearers of children should free themselves

from the imposed responsibility of producing sons at any cost. Achild .~
‘whether it’s a boy or a girl has aright to be born healthy and it’s the duty -
. of parents to provide them a safe, caring and protected enifi;'onment'
conducive to their development. The removal of this practice in Indian
society is a serious challenge. It must involve the empowerment of women
anda strengthening of women’s rights through campaigning againstpractices
such as dowry, and ensuring strict implementation of existing legislation.
We have to create a feminine movement so that women feel a sisterhood
towards each other and stand up for other woman in distress. All women
}’.rhether mothers or mothers in law should vehemently oppose any
lltreatment towards their own kind. We need to bring up our daughters

isatool to empowet them in order to face this world. Anedu )
class which is more aware of their rights will do wonders for the fi
Movement. 25N L, --
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LAISSEZ FAIRE
A BALANCE: FOREIGN COURTS IN

GRANTING ENFORCEMENT TO AWARDg
SET ASIDE AT THE SEAT OF ARBITRATIQN

Amrita Bahri*

I. INTRODUCTION

International Arbitration is today serving as acrown for the obstagle,
free and smooth development of international trade and commerce, The
precious and unique gems embedded in the tailor made nature of the
international arbitration asa crown have proved immensely useful for the
international business fraternity. Providing as auniversally accepted alternative
to the ancient judicial system showing its ageing symptoms, it offersa
speedy and binding resolution of disputes.

In a successful arbitration, there is always a winner and a loser. If
the loser voluntarily enforces the award in favour of the winner, the need
to get that award enforced through foreign courts does not arise. But
when it is not done voluntarily, the winner requests the foreign court to
give recognition and enforcement to that international arbitral award. The
advantage of the arbitration for the successful party is the production ofa
binding decision on the dispute, 50 as to be performed without any delay.
The parties of the arbitration should carry out the award impliedly, especially
considering that they have agreed into the arbitration procedure.

A landmark Convention which brought a wave of revolution in
the concept of International Commercial Arbitration is known as the
Convention on the Recognition and Enforcement of F oreign Arbitral Awards
1958. Also known as the New York Convention 1958 (NYC), it was
adopted by a United Nations diplomatic conference on 10 June 1958
and was enforcied on 7 June 1959.' The Convention has been universally
accepted as an instrument to strengthen the foundations of international

* Ph.D. Scholar and Visii -
e isiting Faculty, Birmingham Law School, Birmingham University,

' Formo ' .
re details, see<www.uncitral.org/uncitral/en/../NY Convention.html>
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mme]‘ciﬂl arbitration by establishing the ryjes

orcement of international arbitral awards. Wiq On recognition and

. . . E EI ¢ *
nundatwnal instrument for international arbil:r:atti.:;,nly itﬂi:?;;;ec‘ S;s the
i 1cable on

s which are not considered as domestic awards ;
- S
+1ion and enforcement is sought. But this unj In the state where

: versal C g Vo
not free from loopholes, which calls for the need to discu;n:zntufm is
lmcc[’tainties that the Convention has given rise to. &0l the

Before going into the controversy which has arisen from the
ombiguous provisions of New York Convention on Recognition and
Enforcement Of F oreign Arbitral Awards 1958, the concepts of recognition
and enforcement should be clarified. Recognition is the source of giving
effect to the arbitral award. An award can be recognized and still not be
enforced. The recognition is often a defensive procedure. It will usually
arrive as a remedy used by the courts when a dispute has already been
solved through an arbitral process. The party in whose favor the award
has been made will object to any relief sought pertaining to the dispute
that has already been determined and then will ask the court to recognize
itasvalid and binding award between the parties. Whereas, the enforcement
isnot only to recognize the fact that the award has legal force and effect,
but to also ensure that it is carried out, as per its terms. Recognitionis -
needed for the enforcement. Also, the enforcement oceurs normally ina
country different from the place of arbitration, usually where the assets of

" the unsuccessful party are established.
I1. THE CONTROVERSY

A situation of conflict and uncertainty arises whenan initer.mti(-}nal
arbitral award has been set aside by the court at the seat of arl?ltraugrsl.
Recognizing the fifth ground of Article 5(1) New York Convention ]9b1;
some courts refuse enforcement, whereas, relying on more favoqizivc
provision in Article 7(1) New York CDHVBﬂﬁU.Il 1958 and the ngnu;ts -
1anguage of Article 5(1) New York Convention '1 058, some P il
ahead with the enforcement of such awards set aside by the ¢0

seat of arbitration.

——

2 ; i be found,
Further details on the Convention ©an .

“Www.newyorkconvention.org>
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The New York Convention 1958 provides inits Article 5 (1) (@)
If the award has been set-dside or suspended by a competey
e :» which, or under the law of which, that

i country n .
| .zﬁfin\gag fltihafie, thegcogfﬂtim and enforcement of this awayg

" may be refused. b
| i .+ provision is controversial, mainly beca

its pemu?;hs?v‘:?aﬂ;gluigi ?l:.dgreover, the wording of Az;ticle 7 PttﬂleuNSSY{g
" 1958 establishes the so called ‘more favorable rule’, providing thy "
- party seeking recognition and enforcement may make use of amore ﬁ\’qmble

provisioninthe local law orin another mmmonﬂ treaty. These contrad
provisions lead to different approaches being adopted by courts in differen

" countries where the recognition and enforcement is sought.

In contrast to NYC 1958, Article IX of the European Convention
' on International Commercial Arbitration 1961 provides for specific reasons
" forsetting aside the arbitral award and the setting aside shall only constitute
a ground for refusal of recognition and enforcement, when made for one
of these reasons.* The reasons enumerated in the said Convention are as

~follows: | ¢ o
' (a) The parties to the arbitration agreement were under the law
- applicable to them, under some incapacity or the said agreement
~ isnot valid under the law to which the parties have subjected it
“ . . or, failing any indication thereon, under the law of the country

:* . where the award was made, or
“+.  (b) The party requesting the setting aside of the award was not given
- . propernotice of the appointment of the arbitrator or of the arbitration
- proceedings or was otherwise unable to present his case; or
. (¢) The award deals with a difference not contemplated by or not
-+ falling within the terms of the submission to arbitration, or it contains
a5 ',de‘?}Sl‘?‘tllS on matters beyond the scope of the submission 0
.. arbitration, provided that, if the decisions on matters submitted
- toarbitration can be separated from those not so submitted, that
- partofthe award which contains decisions on matters submitted
‘to arbitration need not be set aside; or |

;h; co'r;tmversy__a_ngeg out of this provision because the wordings are that th°
A details, see <http://treaties.un.ore/ ies/1964/0
e -un.org/doc/Treaties/|
| t__54?lQTVozpqz-olVozoAWCh_xxll_ozp.pdﬁ Accsmd on 15% October 2010.
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@ The composition of the arbitral authority or the

was not in accordat}ce with the agreement Ofth:; 1:;&1 Pl'ocefh:ue
such agreement, with the provisions of Article IV o es, or failing
Convention. of the European

These reasons are, in principle, the same
cfusal of recognition and enforcement of intema‘ziﬁ; Zﬁ;ﬁf :Or N
under Article 5 (1).(2) to (d) of the NYC 1958. The European Com:?ds
1961,by Jaying down the grounds for setting aside the award, has mnmm
¥ pringing clarity to the grounds on which the enforcement of award can
be refused by the foreign courts in case of the award being set aside by

the courtsi at the seat of arbitration.

~ Because of the lack of the grounds to set aside the award at the
seat of arbitration, unlike the European Convention 1961, and the ambiguous
use of language in the provisions of NYC 1958, various courts in different
countries have been taking divergent views on this issue which has led to
agreat deal of controvetsy, uncertainty and forum shopping. This situation
of conflict and application of domestic standards to international awards
has beautifully been framed in the words of former Secretary-General of -
the ICC courts as: ‘

a hitherto rock-solid rampart against the true internationalisation

of arbitration because in the award’s country of origin all means

of recourse and all grounds of nullity applicable to purely domestic

awards may be used to oppose recognition abroad.. o

, There are primarily and'sig:niﬁdanﬂy three basic reasons which
have given rise to this conflicting situation. Firstly, the use of the wm}
‘may’ and not ‘must’ in Article 5(1)) NYC 1958 makes the language ot .

: iving &
the provision absolutely permissive, rather than mandatory, £V g

o . . . urts to grant enforcement
discretionary power in the hands of enforcing €0 ¢ by court at the seat of

orto refuse it, even if the award has been set asid fusin
atbitration. Secondly, NYC only 1ay$ down e gml-m:; fo\;;; re:*l;lcgt '
recognition and enforcement in Article 5, but it does not n any :

o

—

1 ith ing a Local Sta
* Jan Paulsson, Enforcing Arbitral Awards Notwithstanding @ 0 .

o rains, F
Anmulment (LSA), 9 1CC BuiL. 14, 19N- 1 1998) (qiioting Yves D€

inHomage  FrédéricEiseman (Liber Amicor™) > 13(1978)):
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- 3o theintemational arbitral awards by the oo
sy Td;ifo;as:;n;fg if;emationally uniform grounds for setting aside
i 1s the state courts 0 apply their domestic and loca] |y, on
fiward chfjeaxs-bitral awards, which, many a times may not be recogy;
mternat:]?n toreign states. Thirdly and lastly, the more favourable Provisi,
b}li.g]:ﬁilee;(l )NYC 1958 which makes an allowance for overriding .
0

- ication of more fa
e 58 and provides forthe applicationo Vouraly
S i ti(fns towards enforcement present in the Stat:

ional laws and conven . .
“E;::eigaelnforcement is sought enhances the discretionary power of
:nforcing courts. Hence, this eXpress and bold allowance for applicatioy

“of local requirements of enforcing state has givena wide discretionaw
power to the state courts where enforcement1s sought.

With this background of reasons, the paper will now analyze the two
conflicting views taken by the foreign enforcing courts separately.

One view which has been taken by foreign courts is the refusal of
enforcement of an award which has been set aside by the competent
court. The arguments advanced by the courts taking this view have begn
numerous. The first argument taken by the courts in favour of this viewis
that the courts at thesseat of arbitration should have some control over
the arbitration proceedings happening on their tetritory, in order to guard
against lack of due process, fraud, corruption or other improper conduct
on the part of arbitral tribunal. The philosophy behind this view is that
these courts seem to have a primary jurisdiction over these proceedings
and awards. Secondly, the argument goes behind the real command of
Atticle 5(1) New, York Convention 1958 which intends to expressly 12y
down the grounds for refusal of enforcement, Thirdly, the most undisputable
fact about arbitration is the supremacy of the intention of the partics
When the Part?es have intentionally and wilfully selected a country as the
:’}?t}?efaar:;:.t:m?n, they also .have intended to apply the laws of that CDUI}“Y
Hence nelg{::;lt?: ptrhoceedmgs and award, unless specified othferWl_S‘:f;
| Weild o e i% latiiﬁmmq of the courts at the seat of .arbitrall?
E this view protestthe iR of the parties to arbitration. Last
principle of international comity, wherein each stat®

™ L
urtrespects the decision of the other foreign courts

100 NATIONAL

—

* Th
€ competent court
court at the seat of th

for settin 4 .
citing aside an internatj : c anly the
€ arbitration, - rational arbitral award is only
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Another view which has bee o
. : n fr
cially in France and is popularly kno zgluazn}? taken by the courts
rench :

enforce fh:; m:;rnanonal arbitral awards y, Otwithsy Exception’is o
et aside by the courts at the seat of arpigyqio, a8 their being
rting this view with vario ion. The courts haye

us ar
fArticle 5 (1) and the more favourabg]lggigtji' ;Eipﬂ}n‘issivelanguage
S0

NYC 1958 render arguments in the favour of this yiey, tticle 7(1) of
The landmark decisions from French .

: ; : courts .
hat an international arbitral award is not integ;rafm':]il?;r ;%XFIeSSIy decided
that state, and it remains in existence even if it has bZeigzl 'fYStedm of

€1 aside or

annulled by the court at the seat of arbitration, Thj _
jocalization of the spi.rit of internationalization Ebiﬁment avoids the
protects the spirit of international trade and commerce awards and also

These two confradicting views arisi _y
New York Convention 1958 in t%se matter ost}?e;gcoﬁg:o:lﬁitgz é_ﬁbifm 3
of international arbitral awards set aside abroad allows for 3?%2?:%
approaches and wide interpretation by various national courts, which caus:s
problematic and uncertain outcomes.

Th.ere are some negative consequences emerging from this state
of uncertainty. Few of the unpleasant results which may arise from this
situation are as follows:

(1) The state of disorder caused by the lack of harmonization’

(2) The possibility of biased decisions of enforcement®

7 The New York Convention 1958 does not provide the contracting States with a
harmonic system of recognition and enforcement of awards. There is a minimum
ground for coordination where the referred Convention establishes the exclusive

jurisdiction of the courts of the place of arbitration to set aside the awards. However,

this minor coordination is put at risk when vacated awards are enforced in other

jurisdictions. In addition, an individualistic attitude by the countrie; is not
compatible with the development of the commercial relations between individuals
of different countries. It can be interpreted as the return to the application of the

, principle of absolute territorialism. e idered 2

Although the occurrence of biased decisions ?ust notti be S?E?Le Ese of
i Hg e : the risk of corruption 0 A
presumption, it is reasonable to point out ts. It is clear

favoriti i ensitive to their national interes
itism by the courts particularly s e tory authority. However,

that courts do not have the powers of an economic regulato .
the issue subject to arbitration may be related t0 the national t:nter‘es!t, as these
issues are commercial relations that can be significant to a cou try.

i itration. Thus when the court of the
The parties are free to choose the seat of arbitratio diction’decides i

seat of arbitration annuls the awards and other juris 5 M \
ot e will to
award set aside, it can be construed as a restriction of the parties fre

choose the seat of arbitration.
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(3) Violation of the will of the pa{'lies"
(4) The problem of forum shoppm.g‘“ .
(5) The unreliability of the international commercial arbitl‘&tiunn

These symptoms may cause obstacles in the Operation of
international arbitration, since they bring about instability and unreligp; e
and may also jeopardize the true spirit of arbitration as an effectjy, ml ity,
of final and binding dispute resolution mechanism. Even though mbihaet?ns
is a dispute resolution system used since ancient times, the reputatio, aﬁg
reliability of arbitration’s modern structure is still being constrycteg I
this sense, the impact that the arbitral decisions may have on the h"temaﬁﬂ‘nal
relations and economy must not be disregarded. Undermining the Systen
may be harmful to international businesses, which involve not only Private

parties, but also indirectly involves States in matters of great sensitivity

, The emergent questions which arise out of these two conﬂjcﬁng
views can be as follows:

How to harmonise and reconcile these contradictory views?
Where to strike a balance between control by the competent courts
and the laissez-faire approach by the foreign courts where

enforcement is sought? : |
o How far shall we allow this control by the competent courts to go

in the wake of safeguard against lack of due process and corruption?
e How far can we allow the laissez-faire approach to be followed

by the foreign state courts in the wake of upholding international
justice? - | |

III. PROPOSED SOLUTIONS

_ Even though the New York Convention was considered to bea
milestone for the facilitation of the procedure of recognition and enforcement
of international arbitral awards, it has been caught by its own shortcomings.
Following are the few solutions which can be resorted to for overcoming
- this stigma of uncertainty: | '

' The parties to arbitration agreement choose the foreign courts of enforcement
which have demonstrated pro-enforcement views, such as France. 4

"' The flaws in the attempt of coordination by the New York Convention rega{'dmg
the enforcement of awards set aside bring about some instability and insecurity 10
the environment of arbitration.
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nizatio” through a model law

: harmonization through a m _
The d 23;3 jaws relating to international cz{l’l:rln:aﬁ;:r%s- at the
y Fhe modcl law as t_he base of its own lamau?n'
h stazl@hannless modifications. But the idea of harm Onizaﬁﬂ:’ with
ran® " cidering the cultural, economic, legal and political diﬂ'ei:i?esg

Exclusion of annulment proceedings against international

- qwards: |
T propositiog was made by Professor Fouchard™, another

ent of the international community of commercial arbitration. He
s!{Pflﬂtes for amore autonomous arbitration by combating archaic and
“",‘;1;3 a:mu]mﬂﬂt decisions which could be accomplished by the exclusion
bisSe” | ment proceedings in the national arbitration law. This has already
ﬁ;’n . in Belgian 1aw, but, as popularly known, choosing Belgium
gsthe seat of arbitration is 1:arc1}: areal ch.o‘ice for companies or states.
¢ problem attached with this proposition is the lack of universally
Jefinitionof what :s an international award. Other than the definitional

ﬂt, an award 18 not a contract. It is a private party act with the effect

of res judicatd-

3 Esfabffshmenf of
Similar to the 1CSID system, this solution consists in the creation

_national court that would be able to control the arbitral awards:

its compliance, its annulment, its revision. This was proposed by quard

Holtzmann'®. This court would confer more autonomy for arbitration, without

any influence of the national courts. With the unification of the laws, by

the establishment of the new multi-lateral Convention, the app]if;atiun and
onal court will become

interpretation performed by an exclusive supra-nati
possible and effective. For that, there will be
because only one court would have ﬂiejurisdlction to
and enforcement. Universal acceptance 012 single mﬁﬁed w?rld court
having jurisdiction over the international arbitral awards is 3831 amajor

challenge which has to be encountered.

a supra-narfonaf court of control

+he Annulment of an4 rhitral

12 .
;I:““j G Gharavi, The International E_ﬁ‘ecrh*enass of
ard, KLUWER LAW INTERNATIONAL 1 51(2002).
13 . ! | NTERNATIONAL
Euwaf{i M. Holtzmann and Donald n, ICCA
ANDBOOK OF COMMERCIAL ARBITRATION (Uni
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4 Elaboration of a new multilateral Convention
Following the path of theNew York Convention, this neyyy, i
ed so as to overcome the problemsia}t]%]
I¢

Convention would be establish :
hac:'e arisen from the New York Convention. The new Conventig, i
be responsible for determining the grounds for annulment of gy, ds

jurisdiction over the annulment of the awaijd, and the EI_IHUIInentIEHf s the
control. The major problem of having this new ml-,lltllatﬁl’al Conver, iog

the trouble of persuading the majority of states in the world to abj dets
this new instrument. Different from the way the New York Conveng,

treats the matter, the new Convention would have to establish the exclyg; W$
of the courts of the place of arbitration as the competent courts to analyz,
the request for annulment of the final and binding decision. It woulq b,
important as well to determine a more international approach of the groyygg
for annulment, aiming to avoid any sort of parochial annulment decisiong

~ IV. CoONCLUSION

In fact, the most workable and efficient solution to this problem s
to follow the approach of the European Convention on Internationg]
Commercial Arbitration 1961 which restricts the grounds for setting aside
the international arbitral awards in Article 9(2). This restricting approach
has also been followed by the Hypothetical Draft Convention on International
Enforcement of Arbitration Agreements and Awards 2008, as summarised

by Prof Van Den Berg, in Article 5(3) (g) which says*:

The award has been set aside by the court in the country where
the award was made on the grounds equivalent to grounds (a) to
(e) of Article 5(3) of this proposed convention.

Accordingly the refusal of enforcement is limited to cases where
the award has been set aside on grounds equivalent to grounds (a) to (¢)
of Article 5(3) of the Draft Convention. (Corresponding to general grounds
of setting aside as in Article 34(2)(a) of the UNCITRAL Model Law)
Hence, Article 5(3)(g) offers a sound and efficient solution to the conflict
arisen from the mandate of NYC 1958. This Hypothetical Draft Convention
further resolves the conflict and ambiguity with Article 5(1) limitingthe

14 F L] '
(};J lrzli?;;;;d Draft Convention 2008, see(http:f/www.arbitraﬁon-icca.org/m‘d"";
?7I23{)!ny_conv_and_hypo__cnnv_ajb rev06.pdf>
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¢ to this list only, 5(2) further limiting
i only, and Article 5(3) making
by using the word ‘shall’ and not ‘may’.

nventions in force and proposed
uniform international standard of
aside the international arbitral
:cation of local requirements
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ﬂmpetent courts to s€
s freed from the appl
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wardi
50 L and embedded in the domestic legal system
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of arbitration. Both the extreme views emerging
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N.RIMA INTRICACIES

Sanjiv Jain*
I. INTRODUCTION

their exploitation both inside ang Outig,
ally is ancient. Mass of literature ,, beuh

.1 on to elevate their status. But 2 r}ewsor{:al evil is Surfacing int;:
written N.R.I marriages, which raises animportant issue g hoy
cases 051 ght and interest of women who are des»:erted by NON-egi
gg::;; oxf (l;lﬁcrce of annulment obtained from foreign courts!

; ‘NRI marriages’, as generally undi.ers.itoo'd, are between ap Indig,
woman from India and an Indianman {'&Slc{l{lg in another country (thug
NRI-non-resident Indian), either as Indian citizen (When he would lega]
be an “NRI’) or as citizen of that other country (when he would legallyp
a PIO —person of Indian origin).

Any matrimonial column of any newspaper or magazine would
carry a column that a NRI seeks Indian bride without any demand, T
attraction of getting a groom and that too serving or earning abroad witho
dowry, lures many specially from middle class. Even otherwise parents]
insistence for Indian bride in the hope that his son is not lost for everis
not uncommon. Result, at times, is matrimonial alliance by a reluctant
husband to assuage the sentiments of his parent. Victim is the helpless,
poor, educated girl, normally, of a middle class family with dreams of
- foreign land.

In the eagerness not to Jet go of such lucrative marriage offer, the
fam?l{'es totally ignores even the common cautions that are observedin
traditi o.nal matchmaking, They also ignore that in case of things going
wrong Inan NRI marriage, the woman’s recourse to justice is grealy
constrained and complex. The aggravated risk in such marriage is (¢
;Homan IS bemgflsolated’ far away from home in an alien land, facing
anguage oonslr_amts,: “ommunication problems, lack of proper iﬂfb““aﬁqn

b . . .
about the chal criminal justice, police and legal system. The situation®

:‘ leelhi Higher Judicial Services,
eeraja Saraph v, Jayant v Saraph, (1 994)6 SCC 46]

Plight of women anc.i
house socially and economic

h-___
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5 jack of support network of friends anq family ap
w'ﬂﬁgn'its wlliﬂh
0 {1, COMMON Issues IN N.R.L. MaRria g

jeaves the deserted wife completely helpless anfi :::.;2:
edll

owing are some of the typical instances of the jsgyeg that

- could

marr1ages _

woman married toan NRIwho is abandoned even before bein

. akenbyher husband to the foreign country of his res; dence, g
woman brutally bat‘tered, assaulted, abused both mentally and

. Physicﬂﬂ}’s mall}uurlshed, confined and ill treated and forced to
flec or was forcibly sent back.

- Aquick engagement, followed by a massive wedding, a huge

3. dowry and a honeymoon, after which the NRT husband flies out

of India while the wife waits for her visa. The menace of ‘honeymoon

prides’ isa big problem to deal with as over 20,000 brides have
ot seen their husbands after their honeymoon. '

[n some €ases, the children were abducted or forcibly taken away

from the woman. _ '

Woman who reached the foreign country of her husband’s residence

and waited at the international airport there only to find that her

husband would not turn up at all.

6.  Abandonedinthe foreign country with absolutely no support or

" meansof sustenance or escape and without even the legal permission
to stay on in that country.

7 NRIhusband was already married in the other country to another
woman _ '

8. Husband had given false information onany or all of the following:

" his job, immigration status, earning, property, marital status and
other material particulars, to con her into the marriage. :

9. Husband, taking advantage of more lenient divorce nguI}dS n
other legal systems, obtained ex-parte decree of divorceinthe -
foreign country through fraudulent representations and/or behind
her back, without her knowledge

Fﬂl]

gt "

e

T : ' issi
See ; » National Commission for
, REPORT O P ARRIAGES’, Nationa : :
ROBLEMS RELATING TO NRI M £ Overseas [ndian Affairs,

'Ei"’:vmen and MARRIAGES To QOVERSEAS INDIAN, Ministry 0
¢mment of India, New Delhi.
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10.  Woman was denied maint?nance in India on the retey Xy |
marriage had already been dissolved b5f the court i gy, they lh‘“ﬂh
11.  Woman who approached the rfourt, either in Indjy Orin g Ny, S
country, for maintenance or d1v0rc:e b‘ut repeatedly o, eﬁlhﬁ
technical legal obstacles related to jurisdiction of coy “’“ered |
of notices or orders, or enforcement of orders o [ean;fen’i w |
husband commencing simultaneous retaliatory legy Pmcezth*

108 NATIONAL CAPITAL LAW JOURNAL

in the other country.? ing |
I1. AR INpiaN Courts Bounp To GIVE REcoGNiTION T, Divg,
DEecrEES GRANTED By FOREIGN Courrs? Cy

The answer to the question as regards the recognition to bﬁ,w:{m:l&l
to the foreign decree of divorce must depend principally on the Mleg,g
our Private Intemational Law. It is a well-recognized principle thyt “Pivge
international law is not the same in all countries. There is ng SYstem of
Private international law which can claim universal recognition gngq that
explains why Cheshire, for example, says that his book is concermeg
solely with that system which obtains in England, that is to say, With the
rules that guide an English court whenever it is seized of a case that Containg
some foreign element. The same emphasis can be seen in the works of
other celebrated writers like Graveson, Dicey & Morris, and Martin Wolg
Speaking of the “English conflict of laws” Graveson says: “Almost every
country in the modern world has not only its own system of municipal law
differing materially from those of its neighbors, but also its own system of
conflict of laws....” According to Dicey & Morris, “The conflict of laws
exists because there are different systems of domestic law. But systems
of the conflict of laws also differ”. Martin Wolf advocates the same point
of view thus: “Today undoubtedly Private International Law is National
law. There exists an English private international law as distinct froma
French, a German, an Italian private international law. The rules onthe
conflict of laws in the various countries differ nearly as much from each
other as do those on internal (municipal) law”. It is thus a truism to say
that whether it is a problem of municipal law or of conflict of laws, every
case which comes before an Indian court mustbe decided in accordance
with Indian law. It is another matter that the Indian conflict of laws may

3 Ibid,
4 Satyayv, Teja Singh, AIR 1975 SC 105,

Scanned with CamScanner



-y

] NR MARRIAGE: NUANCES AND
012
12

20

¢ law of a foreign country ought

bE appl;

; i : . Plied -
rfﬂ‘"r.c :-. for deciding a casce which contains g foreign elemenr: aSgWﬁn
oot ion 18 accorded not as anact of courtesy on considé 1:(: ha
i Tationg

nO% ™, 1 oit in that process, that the fore;
c0f " i jmplicit in that p at the -Urﬂgnlawrnustnatuffend

afjl_ls‘s‘f;lr public policy-

n o -

at We cannot therefore adopt mer:hamcally the rules
nal Law evolved by other countries. These pring;

[nicmal! 1ded by the distinctive social. political and e

gare M0 ies. Questions relati
and ingin these countries. Questionsrelating to the personal stapyg ofa
Uhlﬂln

epend n Englﬂﬂq and North America upon the law of his domicile,
France, Italy, Spain al}d rfmst ofthe o'ther European countries upon

4w of his nationality. PrlnmplFS governing matters within the divorce
the Jay Jion are SO conflicting in different countries that not unoften a man
jur;sglfwma“ are husband and wife in one jurisdiction but treated as
an

givorced in another jurisdiction.

[n determining whether a divorce decree will be recognized in
anotherjurisdictinn as a matter of comity, public pf}iicy a{rd good m::prz}ls
may be considered. No country 18 bound by_comlty to give effeFt inits
courts to divorce laws of another country which are repugnant to its own
laws and public policy. A spouse w:nrho goes to a State or cuuntr}j ::fther
than that of the matrimonial domlcl'le for the s_ole pur:po§e of ubtammﬁ;
divorce perpetrates a fraud, and the judgment is not binding on the co

of other States.

The English law on the subject has grown i mmdc'fdot!lll]::sﬂ
wilderness but English courts have, by and larg.e,.COme i a- ep:l crees of
creria as the American courts for denying validity to fﬂrftlzgnl:it; of some
divorce. Recent legislative changes have weakened_ thihauw.:;rifa’s domicile
ofthe archaic rules of English law like the one by which ¢

, ingM. R8s
follows that of the husband; a rule described by Lord Denn g

; Jeaned
¢ " o) 1 Y Hl CUUIT has
‘the last barbarous relic of a wife’s semtuf‘_,;:hﬂ:e dii?l osed to take, the

on that rule heavily but in the view whit{ b
nule will have not re:{evance. The wife’s choice ofa d?;l;lfl':igned domicile.
by the husband’s domicile but that means by 475

b S

" Formasay, Formosa, [1962] (3) Au. ER419:

at th

of Private

Ples vary gresly
nomic conditigns

paﬁ:‘r
put in

__.-‘
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Such decisions caused great Pardshl pto desgrted Wivege
dt cc;elllc the husband in his domicile to obtain agains him “”hg}
had to s A

£ W ge
: izable in England. During sometlhmg like g e
divorce recognizab d the legislature, the rigor of the rule e ufche&

iudiciary an
b lweenlhe_ludn:la'j_’ . leoiclag.. . - TeBarg:
1}::.- dominance of domicile was reduced by frequent €gislative mtemg;q'flg

These principles of the'American and English conflict o) &
notto be adopted blindly by Indian courts. Our notions of a geny divog 3
and of substantial justice and the fhstmctwe prfnclples of our Public i, |
must determine the rules of our I—:’nvate International LE{W- E“t'an awmng ':'
of foréignlawina pamﬂeijmiﬂcupnwould bf:auseﬁﬂ %?quhne md%lihing ]
these rules. We are sovereign with our temtogl,y but “it Isno demgaﬁgn b
sovereignty to take account of foreign law” and as 'S&ld by Cardgy, |
“We are not so provincial as to say that. every solution of 3 Problen; |
wrong because we deal with it otherwise at'home”; and we sha]| ot
brush aside foreign judicial processes unless doing so “would viplate S0me
fundamental principle of justice, some prevalent conception of good Morals

some deep rooted tradition of the common weal.¢

Our legislature ought to find a solution to such schizoid situatiop
as the British Parliament has, to a large extent, done by passing the
Recognition of Divorces and Legal Separations Act, 1971. Perhaps, the
International Hague Convention of 1970 which contains a comprehensive |
scheme for relieving the confusion caused by differing systems of conflict |
of laws may serve as a model. But any such law shall have to provide for

the non-recognition of foreign decrees procured by fraud bearing on
Jurisdictional facts as also for the non-recognition of decrees, the recognition
of which would be contrary to our public policy. Until then the courts
shall have to exercise a residual discretion to avoid flagrant injustice for, |
no rule of private international Jaw could compel a wife to submittoa |

decree procured by the husband by trickery. Such decrees offend against
our notions of substantia] Justice, '

IV. ConcLusion

Althoughitis a problem of private international law andisnot |
€asy to be resolved, pyt

with change in socj l and ris¢ |
Fingns . : Cial structure :
- arriages with NR] the Union of Indig may consider enactingala¥ |

—

¢ Loucksy, Standard 0j Cg.

o New York, (1918) 224 Ny 99,

2
=]
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g ion Judgments (Recipruca! Enfufcement) Act, 1933 enacted
[ike the ‘;itiSh parliament 'under S‘?c“mé lin Pursuance of which the
oy (1€ B ent Of United Kingdom issue ['}Eﬂlpmcal Enforcement of
! e (india) Order, 1 9:5 8. Apart ‘frcfmllt there are other enactments
mentﬁm and Colonial Divorce Jurisdiction Act, 1940 which safeguard
QS In:: <o far United Kingdom is concerned. But the ryle of domicile

*

eintere he nationality rule in most of the countries for assumption of
e onand granting relief in matrimonial matters has resulted in conflict
.msd\i what this domicile rule is not necessary to be gone into. Byt

0 ]f"h'lil? of a legislation safeguarding interest of women may be examined

feasi?" rating such provisions as:

by ‘“cﬂrﬁzmmﬁage between a NRI and an Indian woman which has taken

(1 place in India may be annulled by a foreign court;

) provision may be made for adequate alimony to the wife in the
property of the husband l:toth in India and abroad.

0) the decree granted by Indian courts may be made executable in
foreign courts both on principle of comity and by entering into
reciprocal agreements like Section 44A of the Civil Procedure
Code which makes a foreign decree executable as it would have
been a decree passed by that court.’

However, it is advisable for a concerned person to check the

NRI groom’s personal information particulars such as :

{.  Marital status: if he is single, divorced, separated; Employment
details : qualification and post, salary, address of office, employer
and their credentials; Immigration status: type of visa, eligibility to
take spouse to the other country ‘

% Financial status, Properties said to be owned by him in India,

residence address, family background, Visa, passport, Voter or
alien registration card, Social security number.

L]

3. Have regular and meaningful communication with the man and his
.. family overa period. Make sure that the two persons to be married
meet personally and interact freely and frankly in comfortable
i atmosphere to make up their minds.
. Insist on a re gistered marriage along with the religious marriage
to be solemnized in India with adequate proof like photographs etc.
‘-‘-‘-‘-‘-I—-__
! Sh‘pra nl.
k

Scanned with CamScanner



112 NATIONAL CAPITAL LAW JOURNAL - yq XIy, :
-;\

- A Insist on keeping in touch with the bride even aftey the fe
on phone and e-mail and through local friends ang rclaﬁvmaﬁ%
getalert if at any point there is any reluctance or diffig g ly SSang

6. Equip the woman with knowledge of the laws of the foreigy, M thig
and the rights she enjoys there, es;_Jec[aliy against any ¢
abuse or neglect, including domestic violence and if g, G
residence permit and other protections as a victim Dfdﬂmesﬂiﬂ

violence or abuse. I¢

¥ Inform people you trust if you face domestic violence i o
- physical, emotional, financial. and sexual. Keepa log gfalla]:n
of violence you face. . s

8. Have a bank account in your exclusive name near your reg; deneq
that you can use in case of any emergency.

9. Keep a list of contact details of neighbors. friends, relativeg

husband’s employer, police, ambulance, and the Indian embasg;
or high commission, if abroad. '

10.  Leave photocopies of all important documents including g,
passport, visa, bank and property documents, marriage certificas
and other essential papers and phone numbers with parents o
other trustworthy people in India or abroad. In case they are
lost/forcibly taken away/mutilated/destroyed by or at the instance
of spouse or in-laws. the copies will come in handy; if possible,
keep a scanned soft copy with you and any person you trust so
that the same can be retrieved if necessary.

11.  Trytokeep a photocopy of husband’s personal details including
passport, visa, property details, license number, social security
number, voter or alien registration card, among others.*

Similarly, it is advisable for the concerned person to take following

precautions by not doing the following mentioned things:-

1. Do not take any decision in haste and do not get pressurizedo
do so for any reason whatsoever.

2. Do not make matrimony a passage to greener pastures abroad
by falling prey to lucrative schemes to migrate to another count?y
or promises of getting green card through marriage.

3. Donot finalize marriage matters, without meeting the family
over long distance, on phone or through e-mails.

i

'f Supran, 2.
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3

Donot get pressurized in taking impulsive ¢
pmposal with an NRI just because it appe
true. ,

Do not negotiate your daughter’s marri
middleman or trust them blindly.
Incase matrimonial negotiations takes place via mateirmn:

. : e ; atrimonial sit
verify the details and authenticity of particulars : ites,
the groom. submitted about
Do not finalize matters in secrecy — publishing the pro
the near and dt;rz}r ones, friends and close reIr:tti*\»'f:éJ coﬂ?dsajh;:l;gﬁ
in getting vital information which you may not be abl
SHrabi. e to collect
Do not agree on the marriage taking place in the foreign ¢

. : ountry.
Do not be coerced into acceding to dowry or any other ufrleasonabi
demand made by or on behalf of your husband in order to end
your desertion. Inform officials immediately if being forced to do
50.
Do not remain quiet, if faced with desertion or any other cruelty
by husband and/or in-laws whether in India or abroad, approach
the authorities.
Do not forge/fabricate papers or legal documents for somehow
going abroad and do not become a party to illegal acts under
pressure, allurement or instigation from anyone.
Do not be forced into participating in legal action in country of
hushand’s residence. You can file a case in India and cannot be
forced to defend a case filed against you by husband abroad -
especially divorce. India has more women-friendly laws than many

other countries.

Do not panic if your husband obtai
with or without your knowledge since it
valid in India only if you participate in that case.

Do not defame husband and/or in-laws without evidence as they
may slap a defamation case against you. Speak only the facts at
the right fora - before policeflawyerfsnmal worker/court etc.
Do ot be vindictive and take law in your hands. Never}rles%;t;g
violence or any illegal act to settle scores with qes§ﬂﬂr§;§fmy
and/or in-laws. Approach government atthorities in cl:z ey
problem in the marriage. Do not file false/frivolots compiatri

€Cisions of marriage
ars too perfect to he

age viaa bureau, agent or

ns divorce in the other country
is not valid in India. Its

* Ibid
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T: LEGISLATIV:
RINE ENVIRONMEN v
M?’OLICYAND JUDICIAL RESPONSE

Jai S. Singh’
I. INTRODUCTION

Since the dawn of culture and civilization, man has trigg toey
itself by conquering nature. He has done so for his protection, Promofi,

development or for the sake of enj oymept. For tbe fulfillment of g self Sh
interest, he has affected his surrounding environment very badly, Itis |

generally considered that economic stability provides the basis for Progres,
and development in other spheres of life. Economic development s aty;

through increase in agricultural and industrial productions. In this Procesg
man causes disturbance in the biosphere, affects its composition Withoy
having regard to its replenishment. Consequently, the constitutjoy of |
environment is badly affected. In the name of progress and develupmem,
man has done much damage to forests, wildlife, land surface, Water resoureeg
and to atmosphere. Man has polluted marine environment too. It is significant
to protect, preserve and conserve biosphere. Equally important is the
protection, preservation and conservation of marine ecosystem. Thereis
yet little knowledge about this ecosystem. However, it is in no way Jess
significant.

Pollution of the world’s oceans is quickly becoming a major problem |
on Earth. Marine pollution includes a range of threats including from land-
based sources, oil spills, untreated sewage, heavy siltation, eutrophication
(nutrient enrichment), invasive species, persistent organic pollutants (POP's),
heavy metals from mine tailings and other sources, acidification, radioactive
substances, marine litter, overfishing and destruction of coastal and marin¢
habitats,

II. TuEe UNITED NATIONS CoNFERENCE ON THE HUMAN
ENVIRONMENT, 1972

Marine pollution was a concern during several United Nations |
Conferences on the Law of the Sea beginning in the 1950s. In thels |

" Reader, Faculty of Law, University of Allahabad.
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1960s, there were several controversies
195082 vas};e off the coasts of the United States ﬁ;sézt;:bﬁ‘ft dl_lmliing
mic Energy Cqmmission, into the Irish Sea rrzagleshce?s_,ed
py the i facility at Windscale, and into the Mediterrane the British
rep Cﬂmmissariat a I’Energie Atomique. After the Mzzist*eab? the
Frﬂnz (rOVersYs for example, Jacques Cousteau became a wzr;sne_an
seﬂre 1 the campaign to stop marine pollution. Marine polluti;n wide
gg:h ol ntemﬂtiﬂnal headlines after the 1967 crash of the oil tanker Tznade
Canyon and afterthe 1 969 S.anta Barbara oil spill offthe coast of Califorrn:iz
Marine pollution was a major area of d.iscussion during the 1972 United
Nations Conference On the Human Environment, held in Stockholm. That
als0 SAW the signing of the Convention on the Prevention of Marine
Jilution by Dumping of Wastes :and Other Matter, called the London
Convention. The London Convention did not ban marine pollution, but it
established black and gray lists for substances to be banned or regulated
py national authorities. The London Convention applied only to waste
dJumped from ships, and thus did nothing fo regulate waste discharged as
liquids from pipelines.

To protect and promote environment at international level, a
declaration was adopted in 1972. The Declaration adopted by the United
Nations Conference on the Human Environment took place at Stockholm
from 5th to 16th of June, 1972.

The proclamation contained certain common convictions of the
participant nations and made certain recommendations on development
and environment. The common convictions stated include the conviction
that the discharge of toxic substances or of other substances and the
release of heat in such quantities or concentrations as to exceed the capacity
of environment to render them harmless must be halted in order to ensure
that serious or irreversible damage is not inflicted upon €co systex_ns. It
also directs the States to take all possible steps t0 prevent pollution of
the seas so that hazards to human health, harm t0 living resources and
marine life, damage to the amenities Or interference with other legitimate

uses of seas is avoided.?

' Inthis Proclamation, the Indian delegation led by the then Prime Minister of Indi,

y 11:1"5 !ndira Gandhi took a leading role.
rinciple 7 of the Declaration.

Scanned with CamScanner



CAPITAL LAW JOURNAL Vo
116 NATIONAL L erq}cv

:RNATIONAL CONVENT
ns UNDER THE INTERNATIO ons @
II1. PrOVISIO! bk | . THE
The International law and International Conw:ntigns hay
elaborate provisions for protection and preservation of the
environment.? The Convention on the Hl_gh Seas, 1958 hag made
with the object of prevention of pollution of the seas

Marip,
pm"'.'isi{]ns

Article 24 directs every State to draw up regulations -
pollution of the seas by the discharge of 01:1 from ships or pip elin, :’a
resulting from the exploitation apd exploratwn.e'f the seabed ang itg Suh.r.
soil, taking into account of existing treaty provisions on the Subject

Further, Article 1 of Convention on the Fishing ang ansemﬁun
of the Living Resources of the High Seas, 1958 declared that aj) Stateg
had the duty to adopt, or cooperate with other States in adopting Such
measures as may be necessary for the conservation of the living TeSOurceg
of the High Seas.

The International Convention relating to Intervention on the Hj

Seas in cases of Oil Pollution Casualties, signed in 1969 and in force ag
of June 1975, provides that the parties to the Convention may take sych
measures on the High Seas as may be necessary to prevent, mitigate or
eliminate grave and imminent danger to their coastline or related interest
from pollution or threat of pollution of the sea by oil, following upona
maritime casualty or acts related to such a casualty, which may reasonably
be expected to result in major harmful consequences.

It may be stated that the “existing treaty provisions” in Article 24
of the High Seas Convention, 1958 and “generally accepted international
standards” in Article 211 (2) of the International Convention on the Law
of Sea, 1982 have reference to international conventions to prevent pollution
from oil spillage in the sea and other source of pollution of the sea.

* See, J. Barros and DM, Johnston, TiE INTERNATIONAL Law oF PoLLuTion (Macmilla®
London, 1974) 299-293; D.M. Johnston (ed.), THE ENVIRONMENT Law OF THE SEA
(1981); J. W. Kindt, Marie POLLUTION AND THE Law oF THE Sea (1986); R. Soth
ControL oF MARINE PoLLution 1y INTERNATIONAL Law (1985); R..A. Maiv.u)ra;1
ENVIRONMENT PoLLuTION AND 115 CoNTROL UNDER INTERNATIONAL Law (ChUg
Publications, Allahabagd, | 987).
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This has obviously a reference to the Interpgs;
rthe prevention of Pollution of the Sea by Oil, 1'49 ;ona[
gnvenﬁoﬂs adopted at Brussels after the massive oj] spillage from Lifor
ran

Torry Canyon in 1967, to deal with oil poljus: .
}-:?;eé a”D’Oi: genre: the lnterr_lationa] Flonventioﬁ rii:::r?; ;ﬁfﬁgﬁfﬁ f
| onthe High Seas In €ascs f"fOﬂ Po l!utlon CPSUHIﬁBS and the Internationsﬁ
Conventionon ClVll.LlE.lblllty for 01} Pﬁnllumn Damage, The Intervention
C onvention was otj limited scope, giving certain rights to State parties to
iake certain defensive measures against pollution or threatened pollutiop
only by oil. The Liability Conventfon ap_p!ied to pollutants and hazardous
or injurious products other than oil, which may cause injury and harm to
pumans and marine resources, damage to amenities and interference with
the use of the sea. It was subsequently supplemented by a Protocol relating
o Intervention on the High Seas in Cases of Marine Pollution by Substances

other than Oil, 1973.

Further, there are certain significant multilateral conventions on
marine environment, viz,
(i) Oslo Convention for the Prevention of Marine Pollution by Dumping
from Ships and Aircraft, 1972, confined to North Sea and North
East Atlantic;
(i) London Convention on the Prevention of Marine pollution by
Dumping of Wastes and other Matter, 1972 :
(iii) International Convention for the Prevention of Pollution from ships,
1973;
(iv) Paris Convention for the Prevention of Pollution from'Land-basedﬁ
Sources, 1974 (related to Pollution of the sea from rivers, etc_.);
(v) The Convention for the protection of the Mediterranean Sea against
ion, 1976.
E? Illéllf;g Amoco Cadiz, a Liberian registn?rcd tanker o'.'mf:'.:l }isy ?
United States company was wrecked on tl}c Brittany coast. It :13 Zzt
most of its 230,000 tons of cargo of crude oil. It rn‘ade's,:gnlfli;:taenm::‘;gnal
on the codification of provisions on marine pollution in the

Convention on the Law of Sea, 1982.°

Convention
4, and two other

111LM 1291 (1972).

131LM 352(1974).
I51LM290(1976).

S.K. Verma, AN INTRODUCTION TO
328329,

T

PuBLIC INTERNATIONAL Law ( NewsDelhi, 1998)
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The U.N. Convention on the L:aw of Sea, 1982 has Made €lab,
—— the protection and preservatigp, of Fatg

provisions in Part Xllonthep I .the May
environment. It is one of the lr::lrlf.j',es'i1 P q - (.mvemlﬁn, avine
Articles192-237. It lays down generally ag}};‘* P"“}‘;’lsmns On thig aspe“a
The Convention expressly states that the . tE}es ave the oby; ﬂtinn'“-
protect and preserve the marine envu‘onn‘;ﬁ'inf W leb{.:ﬁursgmg thejr : o
right to exploit their natural resources. tis ano Igation Ofthe Statesgtn
prevent, reduce, and control pollution of marine environment indiy; dUanU
and jointly at a global, and, as appropriate, on regional level o y

Article 195 provides that in taking measures to Prevent
and control pollution of the marine environment, States shaj| act so g ik
to transfer, directly or indirectly, damage or hazards from, One arey
another or transform one type of pollution into another. Article 196 degs
with marine pollution resulting from the use of technologies or introducﬁon
of alien or new species to a particular part of the marine €NVironmey
which may cause significant and harmful changes. ’

Article 197 direct the States to cooperate on a global ang Tegiona
basis, directly or through competent international Organizations, iy
formulating and elaborating international rules, standards and recommendeq
practices and procedures consistent with this Convention, for the protection
and preservation of the marine environment, taking into account
characteristic regional features. Article 202 provides for scientific,

educational and technical assistance to developing States for prevention,
reduction and control of marine pollution.

Article 203 says that developing States shall, for the purposes of
prevention, reduction and contro] of pollution of the marine environment
or minimization of its effects, be granted preference by international
organizations in the allocation of appropriate funds and technical assistance;
and the utilization of their specialized services.

Thus, the Convention on the Law of Sea, 1982 has adopteda

positive approach for protection and preservation of seas from pollution,
advancement of human knowledge about the added value of sea for

betterment of human Jife through marine research and for making all coastal

1ON ON THE LAw OF Sga, 1982, Article 192.

® U.N. Convent
' Id., Article 19
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States and users of the sea to acquire internationa] stand
appmpriate marine environment by easily acquirin am

i
for that purpose.’
[V, STATUTORY PROVISIONS TO PROTECT AND PRESERVE ENVIRONMENT
A. The Water (Prevention and Control of Pollution) Act 1974
¥

Recognizing ﬂ?e importance of the prevention and control of pollution
of water for human existence Parliament has enacted the Water (Prevention
and Control of Pollution) Act, 1974.12

ards for keeping
arine technology

Section 2 of the Act defines “pollution” as such contamination of
water or such alteration of the physical, chemical or biological properties
of water or such discharge of any sewage or trade effluent or of any
other liquid, gaseous or solid substance into water (whether directly or
indirectly) as may or is likely to, create a nuisance or render such water
harmful or injurious to public health or safety, or to domestic, commercial,
industrial, agricultural or other legitimate uses, or to the life and health of
animals or plants or of aquatic organisms.

B. The Environment (Protection) Act, 1986

In order to implement the result of the decisions taken at the United
Nations Conference on the Human Environment held at Stockholm in
June, 1972 in which India participated, Parliament has passed the
Environment (Protection) Act, 1986. The Act was brought into force
throughout India with effect from Nov. 19, 1986. Section 2 defines the
expression ‘environment” and other significant expressions which are as
under:-

2. Definitions.-In this Act, unless the context otherwise requires:

(@) “environment” includes water, air andland and the .inter-
relationship which exists among and between water, air and
land, and human beings, other living creatures, plants, icro-

organism and property;

"' ld., Articles 194-201. :
'* The object of the Water Act, 1974 is to provide for the establishment of Boards for

. intaini restoring of
the prevention and control of water pollution and the maintaining oF ’
wholesomeness of water.

e ————————NSEE
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(b) “environmental pol lutant” means any _solid, liquid or gaseq
substance present in such concentration as may be, O teng ‘
to be, injurious to environment; . |

() “environmental pollution” means the presence in the enVimﬂmem
of any environmental pollutant;

(¢) “hazardoussubstance” means any sul:-:stance or Preparggio,
which, by reason of its chemical or physico-chemica] PrOPertes

or handling, is liable to cause harm to l_luman beings, il

living creatures, plants, micro-organism, Property or p,

environment.

Section 3 directs the Central Government to take meas
protect and improve environment. Section 7 and 8 make Provisiong
persons carrying on industry, operation, etc. which are a5 Under-.

7. No person carrying on any industry, operation or process shal]
discharge or emit or permit to be discharged or emitteq any
environmental pollutant in excess of such standards as may

be prescribed.

8. No person shall handle or cause to be handled any hazardoys
substance except in accordance with such procedure and after
complying with such safeguards as may be prescribed.

Ures to

Section 15 of the Act lays down that contravention of the
provisions of the said Act shall be punishable with imprisonment fora

term which may extend to five years or with fine which may extend to
one lakh rupees or with both.

V. THE CoAsTAL ZONE MANAGEMENT

Coastal States have a significant role in protecting and preserving
their coastlines. With unique environmental characteristics, the coastal
zone is a meeting point for land, sea and inland waters. Coastal zones
are highly productive and biologically diverse ecosystems that offer crucial
habitats for marine species and have an instrumental bearing over the
economy of the nation. Integrated Coastal Zone Management (ICZM)
1sa globally accepted concept that aims at protection of coastal areas,
coastal communities and promotion of sustainable development. It involves
aprocess of participatory governance and consists of legal, policy and
Institutional framework necessary to integrate economic development:
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o ntal management and social goals,
eV ent and Development, 1992 recugniiec—Ir t}llung :

qviron!
E 17 of the Agenda 21 set out the policy for jnte orat approach anq

ChapteT .
and Susramable development of coastal areas, The CUnvemiEd Management

St he Jakarta M

versity | 992, and t andate 1995

ar:d Coastal Area Management (IMCAM) fllrtherg?r;:;ﬁrmd Marine

for integrated coastal management based on sound scientifi aeggd e:gf need
| ogical

priﬂciples'
The Government of India has made
rotection and promotion of coastal ecology. Tilfmﬁg;;hgf%res?mﬁﬂm
nd Forests upclertmak an exercise regarding the protnw}'omnent
development of the coastal areas. The legal regime of coastal I‘:E[:I:mn &
« into force in the year 1991. The Central Government is:g eEnent
Coastal Regulation Zone (CRZ) Notification'® by virtue of its pow;lre gle
Environment Protection Act, 1986, to take all such measures thau'?a:;
necessary and expedient for the purpose of protecting and improving the
quality of the environment." The CRZ Notification declares limits of, and
F,1-.;.1];'biticm in. coastal regulation zones. It provides the regulation of pem;jtted
activities. Further, it classifies the zones into four categories for the purpose

of regulation.”

By this Notification, Government declared the coastal stretches
of seas, bays, estuarics, crecks, rivers and backwaters which were influenced
by tidal action (in the landward side) up to 500 meters from the High
Tide Line and the land between Low Tide Line (LTL) and High Tide Line
(HTL)as Regulation Zones. It imposed various restrictions on the setting

up and expansion of industries, operation or processes etc. in the said
ified that for the purposes of the main

Regulation Zones. [t was specl

notification, high Tide Line (HTL) was defined as the lineupto which the
highest high tide reaches at spring times. The CRZ Notification was finalised
inthe year 1991, but amended several times afteqwards. The recently
notified Coastal Regulation Zone (CRZ) Notification, 2011 and ﬂanté
Protection Zone (IPZ) Notification, 2011 strives {0 protect livelihoods 0
traditional fisherfolk communities,
promotion of economic activity that have
coastal region.

ental and Forests 0N 19 February;

'S0 114 (E) issued by the Ministry of Environm

1991. .
“ The Environment (Protection) Act, 1986, Section 3(1-

" Supran. 13.
__.‘
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A. Prohibited Activities: Para 2 of the CRZ NO“.'ﬁ-‘-‘ation

The general characteristic Ofﬂ-le mfli“ N‘Jt}i‘_{ﬁ"aﬂlﬁ“_is that 5 M,
of activities are declared as Pl'Ohl}"“cd ".Ibfh.e eg,u alion Zopeg. The
Notification provides not only certain prohil ltmn(? ut als? eXceptig tu
the prohibitions. Setting up of new lﬂdl:lStrleS :I;l Expansmn Ofexisﬁng
industries are prohibited. ' Howev?r, QTOJECtS of the Department PfAtumig
Energy and non-polluting industries in t'he field an(! other Services ip the
Coastal Regulation Zone (CRZ) of special ECONAMIC ZoNE{SHT yug. oy
prohibited. Some other exceptions are salt harvesting by solar e"aporation
of sea-water, desalination plants and storage of .non—hazardgus cargy
suchasedible oil, fertilizers and food grain within notified ports, Ma“uﬁ’tcmre
or handling or storage or disposal of hazardous wastes and substgy, R
also fall within the prohibition.'®
Mechanisms for disposal of wastes and effluents into Watercoyrse
can be set up or expanded only with approval under the Water (Prevention
and Control of Pollution) Act, 1974. Those industries which are directly
related to water front or needing directly foreshore facilities are exempteq.
In §. Jagannath v. Union of India," a Division Bench of the Supreme
Court held that the aquaculture industry is not the one which is directly
related to water front or which directly needs foreshore facilities.

- All exempted activities are to be undertaken without adverse impact
upon the ecology of the coastal zone. Prohibition against fish processing
units does not extend to fish cultivation and natural fish drying in separate

' Id., para 2 (i). This includes fish processing units and their warehousing.

" Id., para 2 (ii). There are Separate notifications dealing with the substances.
Activities specified in these Notifications were prohibited in CRZ. See, SO 594 (E)
dated 28 July 1989; SO 966 (E) dated 27 November, 1989: and GSR 1037 (E) date
5 December, 1989,

181t may be pointed out that transfer of hazardous substances from ships to ports,
terminals and refineries and vjce versa is permitted. Facilities for receipt of petroleu™
products and liquefied natural gas (LNG) and facilities for re-gasification may
permitted within areas other than CRZ I which consists of ecologically sensitiVe
and important areas. This permission is subject to safety regulations and subje®
It]?e:uzther'tern:s and conditions for implementing ameliorative and 1“35‘?’[3[;“:

sures in relation to th i ' Minis
Biivirootaid Forests.e environment as may be stipulated by the
" (1997)28CC 87,
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: areasortotheirmOdEHﬁzaﬁon.']hmfore,cmdjﬁu il

pﬁ!’nﬂ 20
ted in these cases.

is gran
Discharge of untreated wastes and effluens from industries, a
0! he purpose of land filling, or otherwise is prohibjted 21 There j -
ﬁﬂrl:ibitir:m on dumping of ash or any wastes from thermal power sla::; mt:?l
{ reclamation, bunding or disturbing the natural course of sea wri
with similar obstajuction are allowed only for Ppurposes of construction 3—‘
s, barbours, jetties, w'h‘ar"ve's, quays, bpdges and sea links and for
P er fac ilities.? Other facilities mclu-cle activities permissible under the
sotification for control of coastal erosion and maintenance or cleaning of
waterways, channels and pprts or for prevention of sand bars or for tidal
regulators, storm water drains or for structures for prevention of salinity

ingress and for sweet water recharge.

EXemption

Further, reclamation for commercial purposes such as shopping
and housing complex, hotels and entertainment activities is impermissible.
Mining of sands, rocks and other substrata materials, except those rare
minerals not available outside the CRZ, is within prohibitions.* Any
construction activity is not allowed in an ecologically sensitive area or
between the HTL and LTL. However, facilities shall be permitted between
the Low Tide Line (LTL) and High Tide Line (HTL) for discharge of
treated effluents or waste water discharges into the sea, for carrying sea
water for cooling purposes, or for construction of oil, gas and similar
pipelines.?* Except those permitted under the CRZ Notification, dressing
oraltering of sand dunes, hills, natural features, including landscape changes
for beautification, recreational and other purposes are prohibited.

Pollution and exhaustion of groundwater in coastal aquifers arz
Potential hazards in the coast. Harvesting or drawing of groundwater an

L

i} |
¥ i? 114 (E) dated 19 February, 1991, para2 (iii), proviso.
2 Para2 (v) and (vi).
, 14, para2 (vii),
14, para 2 (viii),
- Para 2 (ix). Under the proviso to para 2 (ix), miniqg of s
Icobar islands was permitted subject to certain conditions I

f :
. Iur the period upto 31 September, 2002.
»Para2 (xii),

ands in Andaman and
na reghlated manner
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construction of mechanism for such acts within 20Q Metres of
rohibited.? However, if manually done, IEhI'OUgh Dl‘dl!’lar}.- wells, g, ¢

2 se of drinking, horticulture, agricultye - ﬁSthng

-ater for the purpo
of water P between 200 metres to 500 metres, For

is permitted in the zone ' )
water for drinking and‘domestic purposes, the rigour Ofpfﬂhibiﬁ?ng
Nig

relaxed to some extent.”’

Where no other source of water is available and when done g,
through ordinary wells and hand pumps, drawing ‘ffgl‘fmndwatﬂ» -, ey
and domestic purposes is permitted. This permissionisinthe CRZSbefWem
50 to 200 metres from HTL in cases of seas, bays and estuarieg
within 200 metres or CRZ, whichever is less from HTL, in cage fri‘vaend
creeks and backwaters, subject to restriction in areas affecteq by se,

water intrusion.
B. Regulation of Permissible Activities: Para 3 of the CRz
' Notification

Para 3 deals with regulation of permissible activities, It states that

clearance shall be given for any activity within the Coastal Regulatiop
Zone only if it requires water front and foreshore facilities. The assessmep

shall be completed within a period of ninety days from receipt of the
requisite documents and data from the project authorities. The decisiop
shall be conveyed within thirty days thereafter. Most of these activities
require environmental clearance from the Ministry of Environment and

Forest.

The coastal States and Union Territory Administrations were
required to prepare, within a period of one year from the date of the
Notification, Coastal Zone Management Plans identifying and classifying
the CRZ areas within their respective territories in accordance withhe
guidelines givenin Annexure-I and IT of the Notification and obtain approval
(withor without modifications) of the Central Government in the Ministy
of Environment & Forests. Within the framework of such approved pla
all development and activities within the CRZ other than those covered™
para 2 and para 3 (2) are to be regulated by the State Governm®’
Union Territory Administration or the local authority as the case 1%

* Id,, para2 ().
7 Id., proviso to para2 (x).
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with the guidelines given j
in accordance BIVen in Annexyreg. |
. -land I] of the

N Gﬂﬁcaﬁﬂn.

The Minjsl;[:y of Environment & Forests and ¢, G
Siate OF Union Territory and such other authorities at t]: S

Territory levels, as may be designated for this purpose ':artale o Umfi(m
for monitoring and enforcement of the provisions of this N:aﬁf? I‘eﬁpﬂns'lb!e
their respecﬁvejurisdictions. cation within

C. Annexure-1 & II to the CRZ Notification

Annexure I consists of para 6 (1) which relates to ficat
of coastal regulation zone. The norms for regulation actiﬁiﬁﬁ?ﬁs
Zones are prpvided by para 6 (2) for regulating development activities
The coastal stretches within 500 metres of HTL of the landward side are
classified under para 6 (1) into four categories.

OVernment of

Annexure II provides guidelines for development of beach resorts/
hotels in the designated areas of CRZ-III for temporary occupaiion of
tourist/visitors, with prior approval of the ministry of environment & forests.

Para 7(1) states that construction of beach resorts/hotels with
prior approval of Ministry of Environment & Forest in the designated
areas of CRZ-III for temporary occupation of tourist/visitors are subject
o the conditions. It provides that the project proponents can not undertake

any construction (including temporary constructions and fencing or such

other barriers) within 200 metres (in the landward side) from the High
Tide Line and within the area between the I ow Tide and High Tide Line.

- Para7(2) states thatin ecologically sensitiveareas (such as marine
parks, mangroves, coral reefs, breeding and spawning gr ounds of fish,
wildlife habitats and such other arcas asmay b notified by the Central/
State Government/Union Territories) con struction of beach resorts/hotels
shall not be permitted.

V1. REPORTS OF THE CENTRAL Boa
CONTROL OF WATER POLLUTION el
The Central Board for the Preventiofl and Contro

Pollution has recommended that continuous m"mm“n%‘;iﬂe;: carried out
especially heavy metals and pes’ticides int

RD FOR THE PREVENTION AND
1982, 1986-87 AND 1995

he biotas

__.-‘
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to detect possible biomagnifications of some toxic chemicals ang,, Provi,
early warning.” .

Againin 1986-87, the Cer]tral Pollution ;Cor_ltrolll Boﬂl'd.in its
sought preservation and protection of th}:e ecx?l dolgflca y fl'agll_e e
pointed out that the mangrove forest and the wildlife sanctuary i, Cul‘inga .
Island. the Pulicat Lake and the b}l’d sanctuary at Nelapatt, are .
ecologically sensitive arcas .w_arranl.lng special attention and Protectioy
In these areas no industrial activity which may pose a danger to the msmm
should be permitted.”

Inits 1995 Report, Central Pollution Control Board pojpteq
that the effluents from aquaculture forms are discharged into the ¢
waters practically without any treatment.*

VIL Rerort Or THE FAQO, 1995

The Food and Agriculture Organization published a Report ip
April, 1995 on a Regional study and workshop on the Environmental
Assessment and Management of Aquaculture Development. India wag
one of the 16 countries who participated in the workshop. Dr, g
Alagarswami, Director, Central Institute of Brackish WaterAquacu!une,
Madras presented a paper titled “the current status of aquaculture i
India, the present phase of developmentand future growth potential”,

It has been published as an Annexure to the workshop-report published
by the Food and Agriculture Organization.

ou
asta]

Para 5.1.2 of Alagarswami Report provides various types of
technologies and the change in them adopted by the aquaculture industry
in India. It was pointed out that the initial concept and practice was o
develop tide-fed systems, this slowly gave way to pump-fed systems.
Presently, the emphasis is on seawater based farming systems for P.monodan
with a water intake system extending far into the sea with submerged
pipelines, pier system and gravity flow. From sandy clay soils, the present

coastal farms are located in sandy soils also with seepage control
provisions.’! :

- % REPORT OF THE CE o
- LENTRAL BOARD FOR THE PREVENTION AND CONTROL OF Wi
PoLLuTioN, “Coa il |

stal Pollution Cont :
’ ﬁ,copocsxsngss-m. ontrol Series COPOCS/1/1982.
.+ Pollution Potential of | ;
" Para 5.1.2 of Ala ndustries

in Coastal Areas of India, Nov. 1995
ORrGANIZATION RE

. £
sarswami Report, published i 00D AND AGRICULTR
PORT, April, 1995 p ed in the Foop
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i rt also highlighted varj ‘
A]agaI‘SWa.t’l'll repo various envir
al pmblems created by the coast.al aquiculture and sﬁzgztnill o
Sﬂciec tion of mangroves sl‘gould receive attention. The agitatiq ed that
rﬂﬂ.'e environmel‘ltﬂﬂb’ CI.JIISCIOLIS people '?fthe coastal-are : ns];na'de
b;ruaﬁu“me technologies has been pointed out by Alagarswamp;r:;nﬁ
a . -

gs:

2011

peoplein general have become aware of the environmental issyes
related tO aquaculture._ A current case in point is the agitation
againstalarge commercial farm coming up in Chilka Lake (Orissa).
people have demanded an EIA of the project. People in Nellore
District in Andhra Pradesh have raised environmental issues and
called for adoption of environmentally-friendly technologiesand .
rejection of «imported” technologies from regions which have
<uffered environmental damage. Protests have been voiced by
the local people in Tuticorin area in Tamil Nadu. Both print and
visual media take up environmental issues with a great deal of
seal. This appears to augur well for regulating coastal shrimp farming
with eco-friendliness.”

Alagarswamy report suggested future management strategies for
farms and Government in resolving any conflicts or environmental problems.

Alagarswami’s report :dentifies salinisation of land, salinisation
of drinking water wells, obstruction of natural drainage of flood water, -
passage of accessto sea by fishermen and public, self-pollution of
ponds, pollution of source water, destruction of mangroves, land subsidence
and pressure on wild seed resources and consequences thereof as
environmental issues in shrimp culture.

 Ibid, The intensive farming technique and the pollutants generated by such farming

have been noticed by Alagarswamy which is as under:= In one
. [n intensive farming’ stocking densities are on the lﬂcl‘ﬂaSE.h'ﬂ the
instance, P. Indicus was stocked at 70 post larvae/m2, 2lmOSt 77 -

levels i : ak in 1988. This necessitates
of Taiwan before the disease outbre B micals a0 i

heavy inputs of high of drugs and :

energy feeds, the use : ¢
good water exchange. The organic load and accumulation of me:?lbfl:::::ill:
the water drained into the sea should be very high 2% could be s¢

dark-brown colour and consistency of the drain water.
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VIIL Rerort OF Tie UNITED NATIONS RESEARCy, I”STITU

The Report of the Unitcd}Nations} Research Institme
5% states the picture re ! oc:
Development dated June, 19957 s ) gardip o
waters and depleted fisheries. The United Nations Report staeq lhftpﬂll"ttd
ponds have amaximum life of only 5 to 10 years. Abandgy, ed p:;tensh,e
no longer be used for shrimp and there are few known altem&tiv:s Cay

for them except some other types of aquaculture, APParemlyﬂ]e Usey

seldom be economically rehabilitated for other uses such 5 crop lgncan
d,

: . RﬂNMENT
The Supreme Court has given landmark judgmengs ;
protection, preservation and pgpmotion. of natural environment - rEr the
environment. It has issued effective directions and laid dowp, maw:l“ﬂe
principles to protect and preserve environment. Oug

In Indian Council For Enviro-Legal Action case™_ 5 three J,
Bench of the Supreme Court held that the Coastal Regulation Zone Cdge“
Notification, 1991 was issued under Sections (3) and 32) (v) of th
Environment Protection Act, presumably after a lot of study haq pe e;
undertaken by the Government. That such a study had taken place -
evident from the bare perusal of Notification itself which shows how cogsty
areas have been classified into different zones and the activities which ape
prohibited or permitted to be carried out in certain areas witha viewt,

preserve and maintain the ecological balance™,

It was held that the newly added proviso in Annexure II in paragraph
7 in sub-paragraph (I) (Item i ) which gives the Centra] Government
arbitrary, uncanalized and unguided power, the exercise of which may
result in serious ecological degradation and may make the NDZ ineffective
18 ultra vires and is hereby quashed. No suitable reason had been given
which can persuade the court to hold that the enactment of such proviso
was necessary, in the larger public interest, and the exercise of power

IX. JUDICIAL APPROACH FOR PROTECTION OF MARINE Eny;

* The United Nations Research Institute for Social Development in collaboration
with the World Wide Fund for Nature International has conducted a study and
published a report dated June 19, 1995 called Some EcOLOGICAL AND SOCAL
IMPLICATIONS ‘OF COMMERCIAL SHiimp FARMING IN Asia. The report is prepared Y
Solon Barraclong and Andrea Finger - Stich (the UN Report).

" Indian Council for Enviro-Legal Action v. Union of India, (1996) 5 SCC 281.

* Id. at 293, para 32,
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viso will not result in large-scale ecologica]
e

e
ndet : ihaclis e ;
u fion of Article 21 of the citizens living in thoge - tion ang

yiola
he Court stated that violation of anti-pollution Tac: 1 ..
ﬂe existing quality of life. Funherﬁeuzgﬁ-lzﬁ'fﬁlauonsadvmly
oty rovisions often results ‘in ecological imb&[ﬂnce:]c;;nem of the
ﬂfenvirﬂﬂment' Consequently, its adverse effects will haye tzmmn
e
by the einIndia. Itis the responsibility of coastal states and Union Terriy
i which these stretches exists to see that both the notifications are emitories
d enforced. Management Plans have to be prepared b t;OmPhed
and approved by the central government.” TR

affects th

S. Jagannath 3 is an important case decided by a division bench
of the Supreme Court. Speaking on behalf of the Court, Kuldip Singh cJ
stated that shrimp (pram) culture industry is taking roots in India. § m’ce
jongthe fishermen in India have been following the traditional rice/shrimp
rotating acquaculture system. Rice is grown during part of the year and

shrimp and other fish species are cultured during the rest of the year..
' However, during the last decade the traditional system which, apart from

produced 140 kgs. of shrimp per hectare of land began
to give way tomore intensive methods of shrimp culture which could
produce thousands of kilograms per hectare. A large number of private
companies and multinational corporations have started investing in shrimp
farms. In the last few years more than eighty thousand hectares of land
have been converted to shrimp farming. More and more areas are being

brought under semi-intensive and

environmental impact ofshrimp culture essentially depends on the mode
of culture adopted in the shrimp farming. Indeed, the new tnfand of more
intensified shrimp farming in certain parts of the country- without much

control of feeds, seeds and other inputs and water management prastioei

- has brought to the fore a serious threat to the environment -
ttwas held that a shrimp farm on the coastal areaby el opeces

asadyke or a band as it leaves no area for draining of the {100

producing rice,

*1d.at 298, para 38.

n lfd at3[}2 ;
,parad4, .
* 8. Jagannath v, Union of India & ors. (1997)28CC87-

! ld atglt Pal'a
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The construction of the shrimp farms, mﬁ?ga;?giglative of ¢l
(viii) of para 2 of the Coastal'R;:gt}ljzté?f;:Gasta] ey 3:]1,2[(: Was bt
h activity were also violalive: . ne, 19
::sat:es‘:lil fmger Ru?c 5(3) (d) of the Environment (Protection) Rules’ 1 936’
Therefore, it could not be permitted to operate. The Apex Couyry Poinge;
out that at universal level, coastal pollution is an tlamergmg problem, g
is already suffering from a serious environmental problem. a
i irections to be fol]
The Court issued a number of direc owed b
dia and Governments of (?oas!a[ States ang dirgqﬂ;e
mpliance of the directions of the Apey Co d
fthe Contempt of Courts Act, 1971

130

Government of In
that any violation or non-co

shall attract the provisions 0
X. CoastaL REGuULATION ZONE (CRZ) NOTIFICATION, 2011

The Ministry of Environment and Forests, the Central Governmep
vide its notification number S.0.114 (E), dated 19th February, 1991

declared Coastal Regulation Zone. It imposed f:ertain restrictions op the
setting up and expansion of industries, operations and processes in th

said Zones for its protection. |
In compliance to the Orders of the Hon’ble Supreme Court, the

coastal States and Union territory, prepared the Coastal Zone Managemep;
Plans which were approved with condition and modifications dated 274,

September, 1996 by the Central Government.

The said nqﬁﬁcation was amended, from time to time, based o
recommendations of various committees, judicial pronouncements,
representations from State Governments, Ministries and Departments of
the‘: Central Government, and the general public, consistent with the basic
objective of the said notification.

In exi:rcise of powers conferred by clause (d) of sub rule (3)of
Rule 5 of Environment (Protection) Rules, 1986 and all powers vesting in
its behalf the Central Government issued the Coastal Regulation Zone
f:;:itiﬁcanon 2011 and Island Protection Zone (IPZ) Notification 2011
oy ghtdecf!amd the‘follozmng areas as CRZ and imposed with effect from

; ff:' ;1 eofthe Notification, restrictions on the setting up and expansion
_0 Industries, operations Or processes etc., in the said CRZ: -

@ The land area from High Tide Line (HTL) to 500 mts on the
landward side along the sea front.
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cRZ shall apply to the lanfl area between HTL tg |
) C ward side along the tidal influenced water 1,
. | nected to the sea. Tidal ipﬂuenced water bod
cO e bodies influenced by tidal effects from sea, Tpe distan
10 which development along such tidal influenced water bodi:
< tobe regulated shall be governed by the distan

s . Ce up to whi
(he tidal effects are experienced which shall be d Eteﬂﬂ?ned‘;l;;i

on salinity concentration of 5 parts per thousand (ppt) measured
during the direst period of the yea and distance up to which tida]
effects are experienced shall be clearly identified demarcateq
accordingly in the Coastal zone Management plans (CZMps),

fidles that are
I€S means the

(iii) The land area falling between the hazard line and 500 mts from
HTL on the landward side. Hazard line means the line demarcated
by Ministry of Environment and Forests (MoEF) through Survey
of India (Sol) taking into account tides, waves and sea level rise

and shorelines changes.

(iv) Land area between HTL and Low Tide Line (LTL) which will be
termed as the inter tidal Zone.

(v) The water area between the LTL to the territorial water limit (12
Nm) in case of sea and the water area between LTL to LTL in
case of tidal influenced water bodies.

These Notifications strives to protect livelihood of traditional fisher
folk communities, preservation of coastal ecology and promotion of
economic activity that have necessarily to be located in coastal regions.

XI. CoNCLUSION

Inthe 21 century, preservation and protection of marine environment
arethe most significant challenge before the international community. Recent
studies show that degradation, particularly of shore line areas has awelcr.at.ed
drastically as industrial discharge and run off from farms and coastal cities
has increased. The oceans around the world, today, are being us'ed as
garbage cans to dump all kind of wastes. These activities resulted inthe
degtadation of wetlands, floodplains, sea grass beds and coral reeves.The

-based activities contribute a higher percentage of marine pollution
than the pollution from sea-based activities. Itis estimated that, at o
Eloballevel, up to eighty percent of the total solid wastes found on beaches
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LA
had its origin at the nearest rivers, indicating that watersheds ang
beaches are parts of a single, unified land-ocean system. But the intepmn..:
legal regime has more focused on pollution generated by Sca-gn;cm o
rather than land based sources. There are no comprehensive glg%?e
to address this major source of pollution. "

The International Law and International Conventiong hay
claborate provisions for protection and preservation of marine Envime
Th‘e Convention on the High Seas, 1958 has made provisiong With
object of prevention of pollution of the seas. The Internationa] Convard
on the Law of Sea, 1982 has made elaborate provisions in Pt ‘;1“?
the protection and preservation of the marine environment, Article |
(1) specifically provides that States shall take individually or joing
appropriate, all measures consistent with this Convention that are , {
to prevent, reduce and control pollution of the marine environment fro
af1y source, using for this purpose the best practicable means at the;
disposal and in accordance with their capabilities. '

In India marine pollution due to spilling of oil exist mainly aroyp
the ports and harbours caused by ships plying near the coast by pumpin
the discharging oil due to leaks or wanton discharge of used crank-cage
and other oils. The management of marine pollution is regulated with the
help of Coastal Regulation Zone Notification 2011. :

Judiciary in various cases has issued directions for the protection
of marine environment. The general public is becoming aware of the need
to protect environment. With increasing threat to the environment degradation
taking place in the different parts of the country, it may not be possible
for any single authority to effectively control the same. Environment
degradation is best protected by the people themselves. Without appropriate
awareness of marine pollution, there may not be the necessary global will
~ to effectively address the issue. Balanced information on the sources
and harmful effect of marine pollution needs to become part of general
public awareness and ongoing research is required to fully establish, and
keep current, the scope of the issue.

m ; ;
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ABILITY RIGHTS JURISPR

Anand Guptq'

)

L. INTRODUCTION

Reasonable accommodation or inclusion
eds arisingout of the physical irnpal:nnents of the p?rziﬂz :‘dﬁg‘i:gefz al
ceds 10 € taken care of by the society so that they can ep o lites
on the equal DasiS with others. This will come under non-discrinﬁ;a%'hts
easures. Without reasonable accommodation the rightto equ t;?;:

fon discrimination s meaningless.

Reasonable accommodation is an adjustment made in a syste
naccommodate” or make fair the same system for individual basen;
venneed. Itcanbe religious, linguistic, cultural, educational oremployment
related. It is considered to be an integral part of the principle of non-
jiscrimination because without it the enjoyment of the rights on equal
hasis with the majority becomes difficult for certain sections of the society. -
[tis necessary to main-stream these sections of society while formulating

laws and policies.
Persons with disabilities are one of those sections of the society

odification in the system so that they can
dlivea

fo

who require adjustment or m
enjoy the various Human rights on in equal basis with othersan

productive life and contribute to the society.

For exainple if the study material is not available in fﬂpnat's
accessible to the persons with visual or hearing impairments, they will not

be able to receive education. Similarly, the school building shoutidcl:ne
design in such a manner that the persons with locomator impairmen
; attempt to analyse the

. access it without much difficulty. This paper is an ducation and
concept of reasonable accommodation in the area of eduC

employment in India.

e

" Assistant Professor, School of Law, IGNO

U, New Delhi.

im
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IT. DisABILITY CONVENTION

The United Nations Convention on the Rights of Persong..-

Wit
Disabilities' in para 4 of Article 2 define reasonable accomm'l}datig h

under:-
“Reasonable accommodation™ means necessary and apprﬂprialﬁ
modification and adjustments n.ot imposing adlspmpﬂﬂiunam 5
undue burden, where needed ina particular case, to engyy, :
persoxis with disabilities the enjoyment or exercise op anequy

basis with others of all human rights and fundamentg] freedon,

In Ranjit Kumar Rajak v. State Bank of India, the Bomb,
High Court? observed that in the absence of a l}r’.[u_mmpa} law on the ’
the Convention can be read into Article 21 as it did not in any Way confligy
with the Municipal law. It found that in the absence of a statutory definitio,
of reasonable accommodation, the reasonable accommodation ag set out
in the convention in the first instance could be considered,

Nag

Various Articles of the Convention guarantee this right. Article g

deals with the accessibility of physical environment as well as the accessibility

- of information and communication. Article 24 which deals with educatiop
provide inter alia that the study material and the medium of instructiop
needs to be in accessible form. Article 27 which deals with work and
employment provides, inter alia, for suitable modification of the work
environment so that the persons with disabilities can enjoy this right on an
equal basis with others. Article 29 and Article 30 which deal with the
right to participate in public and political life and cultural life, recreation,
leisure and sport provide inter alia for the suitable modification so that
persons with disabilities can enjoy these right on an equal basis with others.

The only limitation on reasonable accommodation principle is that
the accommodation does not impose undue hardship. According to the
Americans with Disabilities Act, 1990 [ADA] undue hardship is defined
Aasanaction requiring significant difficulty or expense when consideredin

light_ of factors such as an employer’s size, financial resources, and nature
and structure of jts operation.

'UNCRPD 2006.
* Writ Petition No, 576 0f2008 (Bom HC) (discussed later).
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IIL. INDIAN Position

In [ncl.i?, the most important legislation fo;
ith pisabilities (Equal Opportunities, Prote
partiCipaﬁon) Act, 1995. This Act deals with v

ro e a e arious i
persons with disabilities such as education, empl DMEI:f:zZS az::cc?ing
ssibility,

Theoffice of Chie.:f (;omnﬂssioner for Persons with Disahiis: i
CCPD or commission] was established under this Asstbﬂmes [hereinafier

this purpose ;
: 05e 18 Perso
Ction of Rights and FlTlS;

[ndian jurisprudence on reasonable acc .
; ‘ ommodati

developed to that extent as 1s the case with the other dej.::llgn t=tlda-].; not

systems such as UK and USA. There are mainly three r nISJ for :hglzl

Firstly, the definition of disability in the act is not as wide as that
i1 these countries. Indian law gives an exhaustive enumeration of the typ:s
of disabilities and defines them whereas the UK, USA and other developed
countries set out the criteria and any person meeting such criteria is covered

under the definition of disability.

Secondly, as compare to the abovementioned legal systems, Indian
Jaw deals with very few issues of reasonable accommodation. These issues
are mainly related to providing scribe to the persons with visual and
other disabilities in exams, accessible and barrier free environment,
identification and reservation of seats in employment and educational
nstitutions etc. On the other hand, the other developed legal systems
define disability in extenso. For example, according to the Americans
with Disabilities Act, 1990 [ADA], reasonable accommodation may include,
but is not limited to:
' e Making existing facilities used by emplo

to and usable by persons with disabilities.
modifying work schedules, reassi

yees readily accessible

¢ Jobrestructuring, gnmenttoa
vacant position;

* Acquiring ormodifying equipm v

examinations, training 1patcrials, or policies, and

. readers or interpreters. 3 .

Thirdly, “asearcher has found that 1thUd1¢1aL?FmT;EoTv2::n:

judicial bodies who adjudicate on disability mult:drq al';l:; ok

with the disability right:ijurispmdcncc asevolvedin

ent or devices, adjusting ormodifying
providing qualified
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of the world. Indianjudiciarj' has placed re!iance on foreign j“dgmen ts
on various issues such as human righfs, business laws, IPR laws ete. by
in disability matters very few foreign judgments have been relieq Upon

The CCPD is more conversant with the disabilit'y issues ag Compare
to the judiciary. The reason of this may bf: that the Chief C?n“niSSiOners |
and Deputy Commissioners appointed in the office are either frop, the
disability sector or have developed a }'easonably good understangip, in
disability issues during their tenure in the office. Infact_ ti_u’: CCPD hag
broadly interpreted the provisions of the Act under which it is estapj; shed,

IV. EDUCATION
A. Right of overage student to get admission

In Umesh Kumar v. The Secretary, Department of Elemep;
Education.& Literacy, Ministry of -Human Resom_rce DeveIOpmem,
New Delh#, the complainant, the father of a hearing impaired child filed
a complaint regarding denial of admission to his son in class first due to
overage. He submitted that his son was attending aural rehabilitatiop
programme and has started communicating verbally in short sentences

and writing in complete sentences which would qualify him to enter
mainstream education. o

CCPD in a letter to the Secretary, Department of Elementary
Education & literacy, Ministry of Human Resource Development stated
that the stand taken by Kendriya Vidyalaya Sangathan was not in line
with the principle of Sarv Shiksha Abhiyan which encourages grade
appropriate mainstreaming and it was also not in line with the disabilities
Actand national education policy which mandate appropriate government
and local authorities to provide appropriate intervention for education
and mainstreaming of children with disabilities.

During hearing, the respondent submitted inter alia that the issue
ofoverage with respect to the children with disabilities might be examined
in the light of the letter of CCPD and the policy and inclusive education

al.l.d the provisions of the Right to Education Act 2009 and a decision
might be taken by the ministry within three months.

* CCPD Case NO, 10315560 dt 15.09.2010.
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j tion with equal we;

B. Alternative qqes ; qua weighta ‘

place of the question based on diagr ﬂmsi ‘; 3; {;Lowded in
res

The case of Ashwani Agarwal v. Secreq,,
Education’ highlights the various difficulties faceq byy{hgzﬁﬁgmem of
with regard to attempting questions based on diagrams anq e students
complainant alleged that the blind students while appearing fo ﬁ‘llll:s. The

examination faced certain limitation in the paper of mathematiog
allows them to attempt only 60 percent of the paper as rest 0 :: ch
was based on visual.’ | percent

The complainant sought relief from the Chjef Commissioner for
persons with Disabilities to advise the Ministry of Human Resource
Development to issue instructions to various examination boards and
agencies conducting class X and class XII examination, directing them to
issue instructions to the paper setters to offer alternative questions in lieu
of questions with diagrams and figures. The alternative questions should
be of equal value to the question containing diagrams and figures. This
will allow them to aftain marks which they failed otherwise, as the questions
were exclusively visual based. :

The complainant also alleged that the blind students be provided
with extra time @ 20 minutes per hour i.e. he/she should be provided
with 60 minutes of extra time to attend a three hour paper in order to
‘provide equal opportunity. The complaint was withdrawn because the
relief sought was already given by the respondent.

C. Right of persons with visual disabilifies to descriptive
explanation of graphs elc.

In Mohammed Asif Igbal v. Indian Institute of Management,
Calcutta® complainant, a visually handicapped and a graduate in cOmmeree,
submitted that he appeared in Common Admission T‘est. He did not do
- well ondata interpretation portions. He informed the Chajrn}ail,Adfnlss;iﬁ

that orthopedic or hearing impaired cansee the graphs but visually imp
had to rely on the scribe. . : | "

During the personal hearing, it was unanimously a%‘c:i;lifm 1
guidelines/ instructions on the following lines shopld be ﬁam e
by Ministry of HRD. -

—

2001 CCD 244 Case no. 667 of 2001
*(2004) CCDJ 347 Case no. 2559 of 200

—Decided on 20.09 2001.
3—Decided on 15.10.2004.
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Wherever possible, the visual graphs should he-squlememed
descriptive explanation of the graphs for visually -

candidates;

The font size of the question paper should not be less thy, 204
the benefit of low vision candidates. They should also be 3110%";

to use optical/ electronic low vision aids such as magnifyin e,

Since one of the important factors to do the question Paper
stated to be the speed for which adequate practice is necess §
persons with blindness should be allowed to use the Services ui‘

a scribe of their choice who should meet the conditions thgy May
be prescribed by the examining authorities. Ifthe scribe is Provideg
by the examining authorities, it should be ensured that the SCribe
is adequately qualified to understand the questions and to explaip
them to the candidate. Scribe should be allowed to such ofhe, -
candidates also who cannot write themselves due to disability,

L

by
req

iv. Extratime of 20 minutes per hour of examination should be alloweg
by all the examining agencies.

v. Theapplication form should have acolumn for the applicant to indicate
whether he/she will use the services of own scribe or would require
the examining authority to arrange for it. The qualifications/eligibility
conditions of the scribe should also be clearly indicated.

vi. Theapplication form should have a provision asking low vision persons
to indicate the requirement of question paper in large print.

vii. Allthe [IMs and other management institutes/Universities should
ensure that their placement cells counsel/guide the candidates with
disabilities for choosing the streams/area of specialization keeping
in view their employability after completion of the course. While

doing so, the jobs identified for different disabilities should also
- bekeptin view. .

D. Right of Person with Cerebral Palsy to Extra time in Exam

In Dhawal S. Chotai v. Union of India® the petition was filed
by a person who suffered from a disorder of movement and posture

. *AIR2003 Bom316.
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. 1 isknownas “Cerebral Palsy.” In wew of this difficy]
which % mctioning ofbones, muscles and joints and also the commupicagi
no.:nﬂ' The petitioner had completed his education up to gragy t'f-'aﬁqn
SRIIIS.c[‘CB- After passing the examination for Foundation Co m: fl':-n in
o ‘Accountant 'E,xa.mination, the petitioner wanted to appez;;?je
o ormediate Examination known as “Professional Education.jj » r

While giving the examumﬁons on earlier occasions, he had requested
 authorities 0 gi‘ve h-lm extra time and when he wrote his B. Com._
cxmniﬁﬂti‘mf the University ?f Mumbai had granted him three hours extra.
jemade ammmmon torespondent Institution, and the respondent
ted him relaxation only for half an hour. Petitioner prayed that the

has gran ! : s .
respondents be directed to permit the petitioner to write the papers for

three extra hours.

The CCPD observed that in the facts of the present case, the
petitioner has undoubtedly established that on earlier occasions he did
require three hours. The petitioner would like to write the papers himself.
This was because particularly the subject like Accounts would be better
written if he writes himselfinstead of availing the facility of scribe. The
CCPD agreed with the contention of the petitioner and directed respondent
to permit the petitioner to writehis examination and the future examinations
for the Chartered Accountants Course for three hours any time a written
examination is held. These three hours would be subsequent to the scheduled
time in continuity on the same day. -

E. Pool of scribes in different discipline and languages

In Renu Gupta v. University Grants C ommission’ , the
complainant who was a visually impaired person appeared in NET
examination held by UGC. She alleged that the exam coordinator provided
ascribe who was not competent to read and write. She prayed to ensure
provision of a competent scribe to visually impaired candidates in future.
The respondent submitted inter alia that the scribe provided was f;hosen
from discipline other than that of the candidate. The scribe prnv}d?d to
the candidate was graduate in English. The complainant in her rejoinder
submitted that the scribe was slow and therefore could not f:om.plete the
Paper. Study of English as one of the subject in graduation is not an

————

"(2003) CCDJ 7 Case no, 2312 0f 2002 — decided on 31.03.2003.

ty, it affects the
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erion for appointment of a person as writer, The -
uld check the efficiency of a person before appgiming
him/her as scribe. She suggested that 8 jumior lslmd;“éc’fme same disciplip,
who is in practice of writing examination s ould be ;Ppomteq as ser;
because he/she would be familiar with the terms used in that dlscipline‘

The CCPD held that in the light of the fﬂCtS.al}d Circumstanceg "
the case and considering that a larger issue of p}*o.v1d1ng apPropﬁate and
competent scribes to the blind/disabled chsons isinvolved, itisp
that a pool of scribes in different disciplines, lf'mguages be created gq that
the blind/disabled persons needing thehelp of scribesdo notsufferon accouy
of the lack of knowledge or competence of the scribe. Alternatively, p.
examinees should be allowed to bring their own scribes of their chojce,

F. Right of Persons whose disability is such that they can pgy
or have difficulty in writing to get the services of scrip,

appropriate crit
coordinator sho

In Sunita Dogra v. Secretary, Department of Personnel gng
Training®, the complainant who had bilateral congenital hyperplasiain
both her upper limbs with 90% disability, filed a complaint submitting that
she requested the respondent UPSC for services of scribe to write Ciyil
Services Examination. However the respondent informed her that as per
the existing rules of Civil Services Examination all candidates other thep
those who were blind were to write the papers in their own hands. During
personal hearing the complainant clarified that she could try but her speed
was not enough to complete the paper within the prescribed time limit. She
also had problem in continuously sitting for long duration in one posture,

‘ The representative of respondent stated that an Expert Committee,
of which Director, National Institute of Orthopaedically Handicapped
all:lld other experts from the disability sector were members, had recommended
ta :ig:eh{)p;edxca![y hmdicaPPed persons do not need the services of
and write ?rsxﬂ: Y will be appointed in the posts that require them to read
had mdlcated rea:::nﬂﬁsemem ff}r Civil Services Examination, the Commission
identified for both iinnd Wthng asthe physical requirement for the services
allow use of scribe s allected persons. As there was no provisionto

. 1ibe and extra time to orthopaedically handicapped candidates

*(200 -
(2006) CCDJ 202 Caseno, 3221 of 2006- decided on 08.05.2006
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i - med by Department of Personnel and Train:

ot & ,
The CCPD observed:

141

g, UPSC could

That since.the services have been identif; ed for both

affected persons mthou!: specifying the extent of impairment,zrlizli

rsons who can not write or whose speed of writing is inadequate
cannot be denied the help of a scribe to write the examination anci
extra time, if they request for it. The complainant also cannot be
denied the benefit of ascribe due to impairment, which is a justified
request, on the ground that many other similarly placed candidates
have not been allowed the services of a scribe,

The CCPD advised the respondent to allow the complainant to -

use the services of the scribe and extra time as available to visually impaired

ersons and also advised the department of personnel and training to

amend the relevant rules before the next advertisement and make provision

o allow scribe to persons with locomotor disability, whose arms are affected

and could not write by themselves or had inadequate speed and provide
them the extra time also.

V. EMPLOYMENT

A. Employment cannot be denied on the ground of the medical
history of the person

In Ranjit Kumar Rajak v. State Bank of India’, the petitioner
had applied for and was selected for the post of Probationary Officer.
Subsequently, he was called for a medical examination and was informed
that he was not eligible for the post of Probationary Officer in the bank
due to a renal transplant he had undergone in 2004. He agpmached the
court against the said action of the Bank and relied on medical reports to
confirm his fitness and good health to work in the said postand ?ontenfleq
that it was clear that denial of employment was on accPunt of his mv:edxcal
history of renal transplant although his present medical pmﬁ}e d1ci‘ 1:1{1);
interfere with his job responsibilities. He challenged the Efctlton_ 0
Iespondent in refusing employment as irrational and discrimunatory-

e ——

” Writ Petition No. 576 0f 2008 (Bom HC).

N
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The Bank submitted, inter alia, that the petitioner
continuous medication and periodical check-up throughgy hig li?_q’ﬂlre
cost of which would have to be borne by t.he bank. An offjce, Gfth:’ the
may be posted anywhere in India including rural brancheg and
petitioner, if appointed would request for posting at placeg Where e
and check-up facilities were available and that such a request 1Cy]
acceded to as a probationary officer was required to

work ANywhey, i
India including at rural branches.

The Court, after a detailed consideration of the Provisiong o
UN Convention on the Rights of Persons with Disabjlities that Ingj,
ratified and the meaning of the term “reasonable accommodatiop” there;
concluded that in the absence of a Municipal law on the matter, the C()n'\renﬁ;
can be read into Article 21 as it did not in any way conflict wit, the
municipal law. It found that in the absence of a statutory definitjoy, of
reasonable accommodation, the reasonable accommodation ag get out jp
the protocol in the first instance could be considered. However, it woyyg
have to have a nexus with the financial burden op the institution angq,
undertaking which will have to bear the burden and further the extent,
- which reasonable accommodation can be provided for. The court held
that it would, therefore, no longer be open to the state merely on account
of past or present medical problems if otherwise, a person is it to work
and can be reasonably accommodated without undue har

dship, to deprive
a person otherwise qualified and successful, the right to employment,

Reliance was placed on an order of the High Court in the case of
aperson with HIV who was denjed employment on account of his condi tion,

where the Couit concluded that in every such case, the test of medical

fitness prior to employment or even during employment has necessarily

to be correlated with the person’s ability to perform the normal job

requirements and any risk of health hazard he may pose to others at the
. work place. . |

The court concluded that there is no material to show that the
burden cast on the respondent for the medical expenses which were likely
to be about Rs. 13,000 per month would result in an undue hardship 10
the respondents. Hence the Petition was allowed and it was directed tha
 the petitioner be offereg employment within sixty days.
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Rights of persons with hearing impai :
B. Kig 8 impairment during interview
Com™ ent notice for recruitment of i
oym extra Assistant Director, Dj
of Co0
quringthe interview, members of interview board neither provided questions
The CCPD observed that since the interview did not materialise
hat the respondent should conduct a fresh interview, in which complainant
oral version. Since the complainant had the ability to speak in Hindi therefore
C. Right of persons with visual imphirment to write Civil
Commission,"" a representative body of visually handicapped persons in
Union Public Service Commission to permit the blind candidates to compete
(0 provide them the facility of writing the civil services examination et
de such facility. The
court said:

201 DISABILITY RIGHTS
g 143

{n Chandra Kishore Joshi v. Secretary, Un;

. . . ' Publi .
. :om, 10 the respondent Union P . /nion Public Service
cmp;”“’" ublic Service Commission issued

an rdination (Po.lice wireless) in Ministry of Home A ffairs in the e
O pysically handicapped (hearing impaited). Complainant lleged that
i writing nor an interpreter and therefore he could not understand questions
as the interviewee could not comprehend the speech of interviewers hence
the interview conducted could be termed as null and void. It was directed
should be provided with the necessary arrangement for example sign
language interpreter, overhead projection to show written version or
he should be allowed to give answer in Hindi or mixture of Hindi and
English orally.

Services exams either in braille or with the help of a scribe

In National Federation of Blind V. -Union Public Service
India filed the petition under Article 32 of the Constitution of hdlaseehng
awrit in the nature of mandamus directing the Union of India and the
for the Indian Administrative Service and the Allied Services and further
in Braille-script or with the help of a scribe.

The court directed the respondent t0 provi

If some of the posts in the Indian
Allied Services, asidentified, can

Administrative Service and other
be filled from amongst the visually

———

:T 2001 CCDJ 323 Case no. 630 of 2000-Dec idedon
(1993)2 SCC 411.

03.05.2001.

S|
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handicapped persons then there .shouldlb.e no reason why they
should not be permitted to sit and write the civil services Xaminatioy

D. Right of low vision candidate to get the question Pﬂber i
bold print

In Parminder Pal Singh v. Union of I "fﬁﬂ»” Pf_:titioner Wasg
visually handicapped person with some de gree of sight or vision. He coul
with the aid of lenses, etc., read bold print. He .and. other similar]y
circumstanced persons were deprived from appearing in exams held b
the respondent for the posts reserved for the vi suall;y disabled candidateg
as the respondent had decided to withdraw question papers printeq jp
bold print. As a result, these candidates were compelled to take the Paper
in braille. Thus, the candidates who were visually handicapped but not
totally blind and eligible to appear were deprived of taking examinationg
as they do not know Braille. The petitioner argued that the candidates
who do not know Braille will not be eligible to take the examinatiop,
Besides, it also puts to disadvantage those visually handicapped persons
who are not proficient in braille while taking the examination.

The court agreed with the contention of the petitioner and held
that he and others like him should be provided with the question papers
in bold print. Merely because the respondents suspect that certain persons
obtain dubious and false certificates of being visually handicapped and
may take advantage by taking the examination if the question paperisin
bold print, is not sufficient reason to deprive those visually handicapped
persons not knowing braille from taking the examination and, thus, depriving
them of an opportunity to compete in an examination, where reservation
has been made for them. It is for the respondents to devise ways and
means to obviate or eliminate malpractices or to have further safeguards
in that regard. Even at a post qualifying stage, if there are any doubts
about certain candidates being visually handicapped or not, who have
been successful on the basis of false medical certificates, the same can be
eliminated as aresult of a subsequent medical examination.

'I'll1e court directed the respondents to re-consider their decision
and examine the feasibility of holding a separate examination in respect
of these vacancies, for those who fall within these categories of visually

'2(2005) 1 PDD (CC)284.

Scanned with CamScanner



017 DISABILITY RIGHTS !

gt 145
. d persons but do not possess the k

gndic?? rtunity of taki nowledge of byaj
: v e ?IPhpohuldi;y > ftakm & the examination with th ral"e’.by
P inbold print. 1h€ ng of such an examination wq | € question
pﬂ:; portﬂﬂiW to _those entire visually handicapped pe uld also provide
n e appliﬁd in response to the advertisement iP 1son who might

got h taking up the examination in braille only N question since it

ui
£ Right of persons with colour blindness tp appointm
ent to

the post where perfect vision is not required

In Nand Kumar Narayanrao Ghodmare v. Si
Maharashira” te appellant was a person with colour bli'ndn:sf: P?f
was 5¢ jected by the Public Service Commission but appointment ct‘)ulz
not be made. The appellant filed an affidavit detailing that as per the
information he has secured, there were 35 posts in the Department o

ouly five posts required perfect vision without colour blindness.

The court o‘t::served that government should consider the case of
appellant to be appointed to any of the post of Agriculture officer of class
[Iservice other than the 5 posts mentioned by him in his affidavit.

FE Right of person suffering disability of such a nature that
the handling of equipments is risky to be posted to a clerical
post and the condition of passing typing test can be relaxed

In Narendra Kumar Chandlav. State o f Haryana," the petitioner
who was working as a sub-station attendant had to be operated for
Chonrosarcoma and was treated in the hospital. During treatment, his
rightarm was completely amputated. Respondent absorbed him as carrier

attendant in the pay scale lower then that which he was placed before the

accident. o

The Supreme Court directed the State Electricity Board to constifute

aboard of tt ine the appe
of three doctors to exam dantorany ofher equivalent

discharged the duties of the sub-stition 12 al board reported that the

: ; : : dic
post carrying the same pay scale. The me Sub—Stﬂtion attendant.

appellant was not able to discharge his duties as § -
The medical board also felt that hand!ing of equipment necessaty

o

*(1995)6 SCC720.
(1994)4 SCC 460.
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discharging his duties could be risky to the installation ag wej) , to

person him self.
The medical board also attempted to find whether i coulg

. e other positions such as .Sub-Station AFM.,
Gc::::lidlilo, SCOI:nargeman, Rigger, Crane Driver, Welder, etc anqg foﬂ?ﬁﬁ”*
unfit for those jobs also. T.he .Bom:d however found that he haq beengy
to write English and Hindi with his left hanq and he could be Conside. i
for clerical ornon-technical post subject to meeting educational /admjy; feg

uirements. Considering his qualification etc the court dir ecwdlmutm

req g ;

him as LDC for aclerk where typing generally is not anecessary congi;

In view of the facts and circumstances of the case, the court directeq ?hn.
e

respondent board to relax his passing of typing test and to appojns him
LDC. The court further directed to protect his last drawn pay j ¢, Whas
he had that unfortunate operation. o

G Right of persons with disabilities to be posted neqr their
native places

In Ved Prakash v. Kendriya Vidyalaya Sangathan, the
complainant submitted that his daughter, a person with 70% locomotor
disability was posted as PGT “Commerce” at the respondent Kendriya
Vidyalaya. He requested that she be posted near her native place. The
complainant stated inter alia, that she was directed not to write the state of
domicile as the choice and therefore she did not fill Delhi (her native place)
one ofher choices. Subsequently, she received the memorandum withdrawing
the offer of ap pf)intment as she failed to report for duty within the stipulated
?:te. She subnn?ted thal inview of her disability, it would be difficult for her
g l1:"11:11agst4e:ed affairs without the support of family members and requested
s pg at Delhi( her native place). The request of her was forwarded

0the Commissioner, KVS, New Delhi by this Court for consideration.

.~ her rﬂql'l{:fhs‘t'3 gip%ndem forwarded a copy of Memorandum informing that
Delhi on provi change of place of posting from Chandigarh Region 0
e fﬁ ;isnoéml appolntment on contract to the post had been considered
Her offer of ey :[he COmpe.tem Authority but could not be acceded to.
. Provisional appointment on contract basis to the post stood

automatically wj ’ : ‘
date, B’Mthdra‘,m since she failed to join her duty by the si.‘lpulatﬁ'ﬁl

the

15 ;
(2006
)CCDJ 420 Case no. 3056 of 2005 - decided on 23.05.2006.
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The C(;PD r?bserved that while decid;
1gnoc onsideration appears to have beey giv:r%tabout the choices fo
ﬁth gisabilities in policy of Departrment of Personneo thff::l Reeds i
~findia that persons with disabilities shoulq pe POstzldl TraIMng, Govt,
jaces Wi thin the region and requests from thep, for trﬂear their Mok,
fheirnative places should also be given preference, Jt maaﬂsfer 10 or near
for 4 perSOn with disability who requires, 1}y assistance otgélt?]t be practica]
jay-to-day HE(?dS, to accept a contractual job for a limi i
qway from their native place.
In view of the above observations, the re :

to change t!‘le policy to ena:b!e a.nd facilitate pers;}:so &?fﬁagxi?ﬂ?lsm
opt for their state of domicile in consonance with the ins‘rructir:nlri55 t(;
Department of Persom}el and Training and consider them for postins ?
their home town accordingly. The CCPD further advised that those perscg:.n:
with disabilities, who were appointed but could not opt for posting in
their state of domicile due to policy of KVS, be allowed to give fresh option -
for posting. Based on their options, the respondent should consider them
 against the available vacancies and transfer them accordingly.

VI. ConcrLusion

From the above analysis it can be concluded that the principle of
reasonable accommodation is an evolving concept. New type of situations
iscoming for adjudication before the courts and CCPD. Considering
the limitation discussed in the starting paras of this paper, the development -
of this concept in Indian disability rights jurisprudence can be treated as
satisfactory however much needs to be done. _

The Right of Persons with Disabilities Bill, 201 1'6 for the first

i i ’ 1 i tems‘

Inthe bill chapters dealing with education, employme ratted L
broader tern:nspr as compargd to the Disabilities Act of 1995. If ﬂ{l{lsrBoﬂl[dl: .
translated into the Act, it will definitely improve the situation anCpro¥E,
scope for further development of this principle. . in'ﬁhich -
. Recently, a trend is visible in judicial Pl”ﬂnf’_“n‘t::ﬁe;’e caongsVilli
courts have started reading the Convention o1 ﬁ‘:ﬁf&e Constitutionof .
Disabilities into the fundamental rights enst:ih'rf‘”ltlhva- trend continues, will ~
India, This is a welcome development ancx persons with disabilities.. -
broaden the scope of fundamental right viz aViz Y

" e on MSJE website-
" Submitted by the committee on 30 June 2011, available i R ;

— |
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SURROGACY AND PARENTAL ISSUES
Pooja Singh’

I. INTRODUCTION

Surrogacy is aray of hope to those cm:Jples, who are Unabe
bear their child. To be a mother is the.best glft of God for 5 > Umar:}
. the world has given primary importancetothe gty

ve SOClEl}’ across i . :
Ef fgnily as the most basic and fundamental unit of social relationgp;
When two individuals come together and enter into a matrimonia] b

new family is deemed complete with the b_irth of f:hjldren. All traditiong
societies are pro-natal societies' and consider childrenas a necessity fo,
continuation of the family lineage an_d. consequf::nt.ly a source of happines
for parents. Such beliefs in the traditional .SOCl.etleS cr:f:ate a pressure p
married couples to bear a child. In such a situation the inability to haye q
child causes matrimonial breakdown and exposes the couples to social
ridicule.? The inability to have children, in medical term, is known ag
‘infertility.”® The infertility is a global problem. According to WHO Report
the incidence of infertility across the globe, including India is around 1.
15 percent.’ A family also demands an heir for its continuation and succession -
purpose. It is only possible when couples have their own child. Previous
to the advancement of science of reproduction and surrogacy, the infertile
couples have the only option that is adoption. But the a¢t of adoption is
not acceptable to all personal laws for example Muslim personal law

“does not recognize the adoption. After the advancement of science and
technology, surrogacy has become a popular method for getting a child
who desires so. This option is also a kind of boon for new trends of -

- couples LG BT (lesbian, gay, bisexual, transsexual). Surrogacy has evolved
by the medical science as a method of ‘proxy womb.’

: Assistant Professor, IIMT & School of Law, GGSIPU, Delhi.
Ruby L. Lee, New Trends in Global Outsourcing of Commercial Surrogacy: 4
. Call for Regulation, 20 Hastings WomMmen’s L.J. 275.
Ignf‘)ana Qadeer, Social and Ethical basis of Legislation on Surrogacy: N eed for
! A; ate, VI: | INDM‘N JourNAL oF MEbicAL EtHics 2009. i
meane R productive Technology (Regulation) Bill 2008, Section 2(q) “Infetity
; ANHUSAL ;Egéﬁlélﬁtyo éozcacanceive after at least one year of unprotected cmtlls-nwf
NUALR ~2009 Ministry i s
India available at http:// mohﬁml?lniz.;:lf:}lealm e FMI'IY  —

]
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[ndia is witnessing a spurt in cases of surrogacy due to two factor:

.ol tourism boom fuelled by low medical cogtg |
; I-I:;[dle class seeking to fulfill its financial needs.5 anda status conscioys

[n 2006, 290 surrogacy cases were report
i1 2005. There were 50-odd cases, according to ?litca[}:)]ﬁf:tictlof: -
16 fertility centers in a survey confiucted by Federation of Obstet:im
nd G},necologxcal. Societies of India (FOGSI) and, Indian Society fgs
Assisted Reproduction.® It becomes more complicated when the traditionali
¢orm of surrogacy hias been opted by the intended parents; by which the
wﬂ?%ﬁte mother becomes the both genetic and biological mother of the
child.

The process of surrogacy has been entangled with multi facet
medico, social and legal complicacies, throughout the world, from the
Baby M. case (U.S.)” torecent controversy in India in Baby Manji case.?
Conceptually, fundamentally and practically, there are various issues related
to SUITogacy. | |

1. SURROGACY: IT’S MEANING AND DEFINITIONS

, The word, surrogate, has its origin in Latin, surrogatus, which
refers ‘surrogare’, means ‘a substitute,’ that is, a person ‘appointed fo
act in place of another’. Thus a surrogate mother is a woman, who
bears a child on behalf of another woman, either from her own egg or
from the implantation in her womb of a fertilized egg from another.’

Traditionally, surrogate motherhood referred to, ‘an arrangement
between a married couple who is unable to have a child because of the
wife’s infertility ,and a fertile woman who agrees to conceive the husband’s

- child through artificial insemination ,carry it to term, then surrender all
parental rights in the child’."

* Monica Chawala, Surrogacy: A Need for New Law, 45:4 CiviL & MILITARY Law
JOURNAL 193, , ”

* Alifiya Khan, Surrogacy is soaring in India, HINDUSTAN TIMES, 19* Septem
2008. - . :

! 537A.2d1227,396 (N.J. 02/03/1998). |
ATR 2009 SC 84. - Ly Conpision oF DO Seud i

> Two Hunprep TWENTY EIGHTH REPORT A i
| ; cs as well as .
Legislation to Regulate Assisted Reprgducm;iy Te;:};nofagy Clinics
nghrs anid Qoligat of Parties 0 @ O blems in Bio-
" Kusum Jain, Sz:fi;:;: ,ﬁ'gmherhoad; Some Legal and Moral F¢

Ethics, 25 JILI 1546(1983).
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Black’s Law Dictionary, Surrogacy means the
clivering a child for another person. The Ny,
defines surrogate motherhood as the practice i

which a woman bears a child fora couple unab!e to produce children in gy
usual way. The Report of the Committee of Inquiry into Human Fertilizati,, -
and Embryology or the Warnock Report (1 934.) defines, surrogacy, 5
the practice whereby, one womarn carries a child for another with the
intention that, the child should be handed over after birth. According to
Concise Law Dictionary, the role of a woman (a surrogate mother) whq
ssioned to bear a child by a married couple unable to have children

According to the
process of carrying and d
Encyclopedia Britannica

is commi
themselves.

The Assisted Reproductive techniques Bill 2008 defines surrogacy
under section-2(t) as an arrangement in which a woman agrees to a
pregnancy, achieved through assisted reproductive technology, in which
neither of the gametes belong to her or to her husband, with the intention
to carry it to term and hand over the child to the person or persons for

whom she is acting as a surrogate.

In this respect surrogacy is a method where-‘a woman who bears
a child for another person, often for payment whether through artificial
insemination or carrying until birth another women’s surgically implanted
fertilized egg.’ '

In India the concept of surrogacy has been imbibed in the mythology
itself, The concept of surrogate mothers is well known from ancient period.
Dhritarastra was the proud father of hundred children, though he had no
biological relation with Gandhari. At that time, the underlying idea behind
surrogacy is anoble one as it is based on the altruistic principle of doing
well to others i.e. one woman helping another woman, The religious texts
of Hinduism and Christianity highlight the practice of surrogacy in ancient
era. The Old Testament cites the example of Abraham’s infertile wife,
Sarah, commissioning her maid Hagar to bear a child by Abraham.”

~ The Bhagavata Purana narrates the story how by the blessings Cff
Vishnu the embryo from Devaki’s womb was transferred to the Rohin;
another wife of Vasudev, so that the life of one of their sons i protected.

1 Genesis 16.
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ly gave birth to Balrama and raised him, while Devaki and

: secretl

gohil -med Kansa about the death of their son.

yasude¥ info
There is an increasing acceptance of surrogacy arrangement in

grisdiction around the world. The growth of infertility in modern
4 the declining numbers of children for adoption had increased
reproductive technology options to be made available.

ceﬁain.j
sﬂﬁiety an
the need for2

IIL. Tyres OF SURROGACY

There are various categories of surrogacy. Different authors have
categgrized this act in different forms. Some are as given below:

(a) Traditional Surrogacy

This is also known as the straight method of surrogacy. In “traditional
ogate is pregnant with her own biological child , but

surrogacy” the surr
this child was conceived with the intention of relinquishment of the child
o be raised by others; by the biological father and possibly his female

spouse or partnet, either male or female. The child may be conceived via
rtificial insemination using fresh or frozen sperm or impregnated via IUL
(intrauterine insemination), or ICI (intra—cervical insemination) which is

performed at a fertility clinic." |

In this respect when a surrogate mother is pregnant with child
but the child is conceived with intention of handing it over to others or the
biological father and his partner is called “traditional surrogacy”." Traditional
surrogacy is an Assisted Reproduction method when the surro gate.moeher
agrees to donate her eggs. The child that is conceived using IVF (in-vitro
fertilization) or IUI (intra uterus insemination) is biologically related to the
surrogate mother. It involves legal risk to intended parental rights because
 inthis form of surrogacy, “traditional surrogate” carries her.own biological
child and may experience emotional attachment to the child.

The infamous “Baby M” case involved traditional surrogacy. The
surrogate mother carried a biological child and later refused to relinquish
her parental rights to the biological father. She fled from New Yorklto
Florida trying to escape the Judge’s Order. Baby M. case attractedalot

it

e .

12
AIR 2009 SC 84 | * ‘
¥ Suzane Griffiths & Logan Martin, Assisted Reproduction agg’(ggggada Law:
Unanswered Questions and Future Challenges, 35 Colo Law :
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of publicity and caused the changes of New York and New Jersey e
5

on surrogacy."
(b) Gestational surrogacy

This is also known as ‘the Host method of surrogacy, 1, ;
gestational surrogacy the surrogate l:!econ}es pregnant via embyry, :}ﬁ
with a child of which she is not the leli.:)glCﬂ! mother. She may haye s ;1'
an arrangement to relinquish it to the bmlpgwal mother or fathey torsi e
or to a parent who is unrelated to the Chlld. (e. g because the chjj iv e,
conceived using egg donation, germ donation is the result of 5 dOnat:g
embryo). The surrogate mother may be c‘alled the gestationa] Carrier Is
Gestational Surrogacy always involves using IVF (in-vitro feniliZaﬁﬂI;)
In the USA, high costs of IVF and lack of medical coverage for Assist ecl
Reproduction prevent many families to s.eek surrogacy as family byj| ding
options. At the same time, the USA remains the country where gestaiona]
surrogacy arrangements are not illegal in most of its states.

It is the most prevalent form of surrogacy, wherein the surrogae
mother becomes pregnant via embryo transfer with a child of which she
is not the biological mother and as per the agreement she is required to
hand over the baby and relinquish all her rights to the commissioning
parents. ' _
~ Gestational surrogacy, with or without monetary incentive, is the
most popular form of surrogacy as it enables the birth of child having the
genes of the commissioning parents.'® In such kind of surrogacy the
- surrogate mother is genetically unrelated to the child, hence has less legal

claim on the child."” But the procedure of gestational surrogacy is highly
complicated one and is accompanied with high risks and low success
rates.'* However the desire to have ones own children encourages couples
to undertake the risks and complications of surrogacy. ' In the gestational

-1 Baby M537 A2.D,1227,109 N.J. 396 (N.J. 02/1998). -

** Baby Manji Yamada v. Union of India & Another, AIR 2009 SC 86.

' Supran.2. ; - -

" Kevin Tuininga, The Ethics of Surrogacy Contracts and Nebraska's Surrog®
Law, 41 CreigHTON L. REV 185, "

* The IVF take home baby rate in India is documented to be around 25 percent and

, tvaries with age. Available at http:// icmr. nic.in /bujunjulyoo.pdf.
Pankaj Desai, Why is Commercial Surrogacy a Contentious Issue? hitp/wwW
expresshealthcaremgmt. Com/200703/stretegy05.shtml.
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Jrrogacy embryo transfer takes place. The embryo is created from the
5

metes of the commissioning parents or from the gametes of the sperm

R e

-4
2]
[1=]

co .
reasonable expenditure,

(¢) Altruistic surrogacy

Itisasituation where the surrogate receives no financial reward
for her pregnancy or the relinquis_hment ofthe child (although usually all
expenses related to'the pregnancy and birth are paid by the intended
parents such as medical expenses, maternity clothing, and other related
expenses).” Thus when the surrogate mother agrees to carry on the
pregnancy on behalf of the commissioning parents without demanding

any consideration for the service rendered it is deemed to be an ‘altruistic
SUrTogacy’.

(d) Commercial Surrogacy

In commercial surrogacy, there is consideration in lieu of the act.
Commercial surrogacy is a form of surrogacy in which a gestational carrier
is paid to catry a child to maturity in her womb and is usually resorted to
by well off infertile couples who can afford the cost involved or people.
who save and borrow in order to complete their dreams of being parents
This medical procedure is legal in India where due to excellent medical
infrastructure high internal demand and ready availability of poor surrogates
itis reaching industry proportion.?

IV. JupiciaL ArproAcH TOWARDS SURROGACY

In surrogate birth, there are three important entities — the intended
mother, the biologjcal mother and the genetic mother. The intending mother
in this respect is the mother who wants the child, the biological mother is
the one who gives birth to the child or provides her womb and the genetic

e

* Jim Hopkins, Egg Donor Business Booms on Campuses, USAToDAY,Mar.15,2006,

ttp:h’“r\w.r,ugamday_mmjmongy,findustriesfhealthfz0()6—03-1 5-egg-donors-usat-
Xhtm,

i Supran 15.
12 H'.'j"d

‘—__

Scanned with CamScanner



154 NATIONAL CAPITAL LAW JOURNAL VOL XIVQ{'\(

mother is the one whose ovum is uscd. Thel‘f: may _be anoverlap betwe
the three in certain cases. If the ovum of thc Iﬂlt‘fl‘ldlng mother is used, g,
herself is the genetic mother but if the bmlogn::a! mother uses hey own
ovum then she becomes the genetic mother. This is where the moral ang
legal question arise- that is out of three who should be the 1§gal Mother.
the intended mother who wants the child and for whom the child is by,
forth: the biological mother who carries the child for the gestation Period:
or the genetic mother who can be proved to be the mother through p ﬁ:

tests.”

The phenomenon of surrogate birth may involve other legal
complexities such as legality of surrogate contract, legitimacy of the child
right of surrogate mother over the child and the parenthood rights II;
India, as there is no legislation regarding surrogate birth the position becomeg
even more complex. Even socially, the concept of surrogate birth is o
accepted on a large scale.

The moral issues, which are associated with surrogacy, are pretty
obvious. This includes the critical aspect, which leads to commoditization
of the child, breaks the bond between the mother and the child, interfereg
with nature and leads to exploitation of poor women in underdeveloped
countries who sell their bodies for money. Sometimes, psychological
problems also encountered in the act of surrogate agreements.

In recent years the arguments against commercial surrogacy has
been heightened because medical practitioners in the countries like India
using their technical expertise and easy availability of poor women have
opened up new surrogacy market for childless couples across the
world.*Women with limited economic means in India have readily accepted
this method of earning quick money and fulfilling the needs of their family.”

Toresolve this issue various countries have laid various legal angles.
In UK, the surrogate mother is the legal mother (section 27(1) of the Human
Fertilization and Embryology Act 1990). Section 30 of the said Act at the
same time provides that if the surrogate mother consents to the child tobe

* Reetu and Basabdutta, Surrogate Birth, AIR J uly 2009, Journal Section, 109.

# Ibid. ‘

2 Supran. 16.

* Orphen.com.wombs for Rent; Journey to Parenthood, available at htp:/
www.orphan .com/slideshow/world/globalissues /slideshow.

7 Supran. 9, p. 14.
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asthe childofthe CDIHI:I‘liSSiDning parents the court may make a —_—
et o that effect. This section also prohibits giving or taking of money or
orde nefit (other Ut an Sxpenses reasonably incurred) in consideration of
other order or handing over of the child,

{he |11ﬂki“g of the

In India, acc +rdi'ng to the Natifn}al Guidelines for Accreditation,
ision and Reg:lation of ART Clinics, evolved in 2005 by the Indian
SuFCci 1of Medical Research (ICMR) and the National Academy of Medical
Cﬂ-unces (NAMS), the surrogate mother is not considered to be the legal
geien ¢ birth certificate is made in the name of the genetic parents. The

ther. Tl 2
m‘s’ pnsition as per the Gestational Surrogacy Act 2004 is pretty similar to

{hat of India.

s BasY M. Case™ 4,

In 1984, a cduple from New Jersey in US —William Stern and
Elizabeth Stern contfacted to pay Mary Beth Whitehead $10,000 to bear
2 child using artificigl insemination of William Stern’s sperm. The baby
was born, but Whitehead decided to keep the child and refused the money.
On this issue in the land mark case of Baby M. New Jersey Supreme
court decided and defined the custody rights in the case of surrogate
motherhood. The natural father was awarded custody of Baby M but the
rights of adoptive mother were denied. The surrogate mother who conceived
the child via artificial insemination was granted visitation rights. The New
Jersey Supreme Court decision prohibited further surrogacy arrangements
inthe State unless, “the surrogate mother volunteers, without any payment,
to act as a surrogate and is given the right to change her mind and to
assert her parental rights.” Seventeen other states have since adopted

similar guidelines.*
CaLirornia’s Buzzancd CASE®

In 1998 a California court ruling has fostered the favorable legal
Seenario for the surrogacy and egg donation agreements. The question
before the court in the case of In re Marriage of Buzzanca*, was whether

e

i
» 37A241227,109N.J 396 (N.J. 396 N. J. 02/03/1998).

ipranm, 15

Cal, App 4t
% Ibid PP.4"1410(1998).
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a married couple, who used both anonymously donated sperm and -
1S of the

and used a surrogate mother to carry the child, were the paren
child born six days after the husband filed for divorce. The conten i
the intended father was that since he was not the biological father Of the

child, therefore he was not the child’s father and could not be forceq -
adopt. The court decided that ‘both intended parents were the lega) Parents

of the child.

CaLiForniA's JoHNSON v. CALVERT CASE”
The California court, in the case of Johnson v. Calvers heyy

that the gestational surrogate had no parental rights to a child born to her,
as a gestational surrogacy contract was legal and enforceable. The coyy

reasoned that the one who intended to, “fo bring about the birth of 4
child that she intended to raise as her own-is the natural mother

under California law.

Japran’s JupiciaL PosiTioN
In Japan, the latest position is that the mother who gives birth to

the child is the legal mother and the intended parents need to adopt the
child to gain the legal status of the parents. This was upheld by the Ministry

of Justice in a 2003 Supreme Court decision by reiterating the stand laid
down in a 1962 decision by Supreme Court of Japan.*

Brisgane STATE'S, IN RE EvELYN CASE

In Brisbane state, the Brisbane Family court decided the case of
Re Evelyn, involving the dispute of parenthood rights of the child bom
out of surrogate contract. The court decided the surrogate contract tobe
invalid and the genetic parents to be the legal parents i.e. the surrogate
mother and the intended father. And for the custodial rights it opined that
the best interest of the child needs to be the prime consideration.

AUSTRALIAN KIRKMAN SISTERS'S CASE
In Australia the case of Kirkman sisters raised the societal
eruption in Victoria. Linda Kirkman has entered into an agreement {0

3 (1993)5 Cal 4" 84.

M Ibid,
3 Supran. 23.
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ic child of her older sister Magpi

¢ genetic : gie. The baby gi
gﬁswlﬂ th panded over to Maggie and her husband at birth, %ﬁipﬂzg
Aﬁcf’ o unity and l:e:ga.l dela:ates and soon Australian states attempted
MU he legal complications in surrogacy. Now in Australia commercia]
05 o illegal, contracts in relation to Surrogacy arrangements

Sl:lszirceable and any payment for soliciting a surrogacy is illegal,3
U

5, v. SUPERIOR Court”’

How surrogacy can lead to an array of legal complexities regardin

d was shown by Jaycee B. v. Superior Court. A chi B
motherh0© : perior Court.®A child was
bom (0 surrogate mother using sperm and eggs from anonymous donors
beCaUSE the infertile _couple was unable to create their own embryo using
ihe in Vitro fertilizahctn techniques. The couple chose to use anonymous
donors rather than asking the surrogate to use her own eggs because of the
Baby M case® in New Jersey in which the surrogate had eventually refused
to hand over the baby saying that she was its biological mother and her
right to raise the child pre-empted the commissioning parents’. The child
thus had five people who could lay claim to parenthood —a genetic mother,
a commissioning mother, a surrogate mother, a genetic father and a
commissioning father. One month prior to the birth of the baby Jaycee the
intended parents John and Luanne separated and John sought to rescind
his obligations under the surrogacy contract so as to avoid having to pay -
child- support for Jaycee. Luanne sought both custody and support from
her ex-husband. The court battle continued and for three years Jaycee did
not have a legal parent. A Californian court granted temporary custody of
the baby Jaycee to Luanne and ordered John to pay for child-support.

Indian Baby M case “*concerned custody of a child Manji Yamada
given birth by a surrogate motherin Anand, Gujarat undera surrogacy agreement
with her entered into by Dr Yuki Yamada and Dr Ikufumi Yamada of Japan.
The sperm had come from Dr Ikufumi Yamada, but egg from a donor, not
from Dr Yuki Yamada. There were matrimonial discords betwe?n the
commissioning parents. The genetic father Dr Jafum Yamada desired to

e

3
* Supran. 9, p. 13.

: 42 Cal. A
e .4I11.

i: f“ﬂra n. 28,
T2008,( 11)sC 150. .

Ji yCEE
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take custody of the child, but he had to return llo J aprm‘due to'ex]?iratinn of
his visa. The Municipality at Anand issued a birth certificate 1nd1cating the
name of the genetic father. The child was bon.l on 25.072008 and moved o
03.08.2008 to Arya Hospital in Jaipur following a law and order situation ;,
Gujarat. The baby was provided with much needed care including being

breastfed by a woman.
The grandmother of the baby Manji, Ms Emiko Yamada flew frop,

Japan to take care of the child and filed a petition in the Supreme Coyg
under Article 32 the Constitution of India. The Court relegated her to the
National Commission for Protection of Child Rights constituted under the
Commissions for Protection of Child Rights Act 2005. Ultimately, bﬂbyManji
left for Japan in the care of her genetic fatherand grandmother.*!

In Isracli Gay couples case™ agay couple of Yonathan and Omey -
from Israel have come to Mumbai for a surrogate child, because in Israe]
they could notadopt a child or have a surrogate mother for the same. Yonathan
donated his sperm. They selected a surrogate. Baby Evyatar was born. The
gay couple took son Evyatar to Istael. Israeli government had required them
to do a DNA test to prove their paternity before the baby’s passport and

other documents were prepared.*

A German couple Jan Balaz and Susan Lohle had surrogate twins
in Anand Gujarat, in April 2008.Since Germany does not recognize surrogacy,
Balaz moved in Gujarat High Court, which ruled that the children be
given Indian citizenship. Later on the couple moved to UK but UK refused
to give visas to those twins whose citizenship is undecided. Government
opposed the order of High Court, which then asks for the identity papers
so that twins can travel. The Supreme Court says, “Surrogacy must be
examined in detail”’. A Bench comprising Justices G S SinghviandAK

Ganguly vented its anguish and said;
Should we treat children born out of surrogacy as commodities?

Statelessness cannot be clamped upon the children. There must
be some mechanism to get citizenship of some country. Children

W Supra n. 9,p.15.
o THF. TiMES oF INDIA , 18 November 2008.
 Ibid,
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d ould be allowed to l-eave the country after an assurance of their
*izenship has been given.

Thus thejudiciar}: has tried to settle all the issues related to the
” Cﬁmplexities and social acceptance of the surrogacy. Supreme Court

fndiahas also cr'ftic:ized the term “industry’, used in place of surro 20y
0 e Law Comimission.

V. LEGAL IsSUES ATTACHED WiTH THE SURROGACY AND
PARENTAL IssuEs IN INDIA

Thereare the following legal mazes that have knotted with the surrogate
aﬂ.angeme-nts

Firstly, whethe.‘:r surrogacy agreement between two parties is valid
inder section 25 of Indian contract Act 1872 or void under section 23 of the

same Act.

Secondly, who will become the genetic and biological mother of the
concerned child? This has changed the definition of the mother and there is
ihe need to redefine the term mother in the context of the surrogate mother.
This issue may get more complicated in regard to other familial relationships
between siblings, property rights, inheritance etc.* _

Thirdly, the legitimization of surrogate childis also a matter of great
controversy under the legal parameter. Indian law recognizes relationship by
blood and adoption or marriage. Children are said to be related to each
otherby full, halfand uterine blood. The status of childrenina family isestablished
by reference to the marital status of their parents. They are legitimate when
they are bom out of wedlock, otherwisethey are illegitimate. Surrogacy challenges
both the principles. For the legal problems, paternity isa question based on
generic aspects. Use of the husband’s sperm for inseminating the wife either
invirto or in utero fertilization does not pose any problemto the question of
patemity of the offspring However theuse of donated sperm in AID inevitably
creates conflict with social reality and genetic truth. Tn the absence of statutory
intervention, the child is illegitimate, his rights being those enforceable against

——

* THE TimEs oF INDIA, 6% December, p.11. '

* Shri Mahaveer Cha’nd Bhadari Memorial Lecture, L i ?igg”éf.!gﬁ‘:)l?;
Need 10 Evolve Compatible Legal System by MGK} Mﬁﬂ? Tgl:l?tn)l
available at http:// www. ebc-india.corrﬂlawyerfamciesﬁ) v5a4ht
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his genetic fatheri.e. the anonymous donor, and his s?cial fatheris g lega)
stranger to him. This state of affairs creates problems in his inheritance Wi

In India, legitimacy issues are governed by section 112 of the
Evidence Act, where under the child would be legitimate chilg of the
woman and her husband ,and the artificially of the process (in its seXua]
aspect) would make no difference .This presumption is also rebuttable
on the ground of access. Of course, if the marriage was not consummaeq
in the usual sense, it would be a valid ground for a decree of nullity,

VI. A CriTicAL APPARIASAL OF THE ASSISTED REPRODUCTION
TecuNoLoGY (REGULATION) BiLL 2008 AND RECOMMENDATIONS OF
Law CommissioN OF INDIA

Surrogacy regulation may well be one of Hilbert’s unsolvable
problems. Only this is not mathematics and there are already many versions
of the “solution’in existence.* A detailed assessment of the Bill will definitely
bring to light many more areas of contradictions. These are just a few
examples. It seems that the bill has been proposed in a lot of haste, it
assumes certain social trends have been accepted in India and strengthens
certain traditionally held notions which have been systematically critiqued
by feminists in India. Thus if at all we need a legal regulation, it needsto
be much more well thought out, with more dialogue between the stake
holders. This still seems to be the brain child of Indian Council for Medical

Research.

1. ‘surrogacy arrangement will continue to be governed by contract
amongst parties, which will contain all the terms requiring consent
of surrogate mother to bear child, agreement of her husband and
other family members for the same, medical procedures of artificial
insemination, reimbursement of all reasonable expenses for carrying
child to full term, willingness to hand over the child born t0 the

" commissioning parent(s), etc. But such an arrangement should not
be for commercial purposes.

4 Supran.23,p. 111.
7 Ibid. .
48 http://www.thehindu.com/opinion/open-page/article53 2007.ece?servicc=mobllf
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gurrogacy arrangement should provide for f;
surrogate child inthe event of death of the commycci -
an individual before delivery of the child, o T missioning couple,

; rdivorce between th
intended parents and subsequentmliingness of i
il noneto take delivery

surrogacy contract should necessari] Lo

> coner for surrogate mother, Y take care of lfe insurance

4, Oneof the intended parents should be a donor as well, beca
the bond of love and affection with a child primarily ;manal:se
from biological relationship. Also, the chances of various kinds zfc
child-abuse, which have been noticed in cases of adoptions, will
be reduced. In case the intended parent is single, he or she sl;ould
be adonor to be able to have a surrogate child. Otherwise, adoption
is the way to have a child which is resorted to if biological (natural)
parents and adoptive parents are different,

5. Legislation itself should recognize a surrogate child to be the
legitimate child of the commissioning parent(s) without there being
any need for adoption or even declaration of guardian.

6. Thebirth certificate of the surrogate child should contain the name(s)
of the commissioning parent(s) only.

7. Right to privacy of donor as well as surrogate mother should be
protected.

8. Sex-selective surrogacy should be prohibited.

9. Cases of abortions should be governed by the Medical Termination
of Pregnancy Act 1971 only.

2 hancial support for

The Report has come largely in support of the SL}rrogacy_it} India,
highlighting a proper way of operating surrogacy in Indian conditions.

VIL AMENDMENT IN THE DRAFT BiLv, 2010

Surrogacy is enténgled with the multifaceted legal, moral and social
complications. To elucidate these complication there are already mztmi‘
versions of the “solution’ in existence®. So far, there have been a set o

draft guidelines (2002), the finalized gtﬁde}ines (2005), the draft Bliln-.ﬁi{:ﬁ
the draft Bjl] 2010 and a Law Commission report (2009) —2

————

: S
% Aastha Sharma,Surrogacy: Jaw's labour los? r?Avm::::I]:lo;:lehttP
wWww.thehindu.com/ opi“innj{,pcn-pagefanicicSSZG{]T.ecc 7serv
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: L i ssive, rights protecti
mix of contradicting, progressive, regre tecting ang
protecting clauses. The draft Assisted Reproductive Technoﬂu-ﬁl‘
d Rules 2010, the latest version, has not beep mgles

a

(Regulation) Bill and _
public yet, and only glimpses of some of its clauses can be catght hyg, g]:

recent news reports.” )
() The draft Bill 2008 was widely criticized by health 4n4 righ
3

experts and civil society organizations‘mainly on the groyng th
it promoted and facilitated profit making by private doctors a,:;

compromised on the health and rights of the surrogates ang the

children born.

(ii) The clause clearly demonstrating ‘the pro-profit orientation of the
2008 Bill was the provision facilitating easy access to foreign couples
to hire Indian surrogates, including appointing a local guardjq,
for the surrogate. But the modified, new version of the Bi]] hq
made an amendment to this clause. It has been currently conveyed
through the Bill that it will be mandatory for all foreign couples
coming to India for surrogacy to submit documents from thejr
home country certifying that they permit surrogacy in their country
and that the child born will be granted citizenship. This is a
revolutionary change and will, in some way at least, ensure that
children born through surrogacy are not caught in legal conflicts
and declared ‘stateless.’ :

(ili) The other remarkable change in 2010 Bill is that unless gay and
lesbian relationships are legalized in India, gay couples from other
countries too would not be allowed to access these technologies.
Recently, there has been a rise in the number of gay couples from
various parts of the world to have a child through surrogacy in
the Indian clinics. While the Delhi High Court?" in July 2009 did

decriminalize gay sex, gay relationships are yet to be Iegaliz?d-
There were a host of other objectionable clauses in the 2008 Bill,

like allotting the task of sourcing gametes and surrogates (0 semen
banks, allowing women to donate eggs six times with agap of
three months each, the absence of the basic rights to the surroga®
etc. What the 2010 Bill has to say about these and theres! of the
clauses is yet to been seen, and cannot be known till itis made

 Ibid
"' Naz Foundation . Govi. of NCT, WP(C) No. 7455/200 1 decided on July 2,2009%
Delhi High Court,
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lic. whether the 2010 Billis trying to find a mig

pllb . A
he 2008 Bill, the Law Commission report an

dle path bemmn

and feedback from civil society ishard to g ay 1:;111]: :;Jmmems
. S€, While

he policymakers keep drafting, changing, re distiinging .
cules on papen the surrogacy market continues to proli;Z::tm Tlg
e,

VIII. CONCLUSIONS AND SUGGESTIONS

qurrogacy involves conflict of various interests and has inscrutab]

impact O e primary unit of society viz. f:flnﬁly. Non-intervention of lawiz
isknotty issue will not be proper at a time when law is to act as ardent
ofhuman liberty and aninstrument of distribution of positiveentitlements
metime, prohibitiononvague moral grounds withouta proper ——
ofsocial ends and purposes which surrogacy can serve would be irrational.
Active legislative intervention is required to facilitate correct uses of the new
echnology i.€. ART and relinquish the cocooned approach to legalization of
qurogacy adopted hitherto. The need of the hour is to adopt a pragmatic
E{],l;ﬂ-c,acl]bylega]izing altruistic surrogacy arrangements and prohibit commercial

ones.

In the year 1992 a public multi professional commission headed
up to consider all the aspect of reproductive
their recommendations the surrogate

motherhood agreement (approval of agreement and status of new born)
law was passed in the year 1 996. According to this law the entire act of
surrogacy is deemed to be legal if the surrogacy agreement is approved
by the committee which has made under this act comprising the seven
members. In the same manner, in India the surrogacy agreement has to
be regulated by a strong legislation. The pmposed ART Bill 2008 and
further the 2010 Amendment Bill thereof is 2 welcoming step fow.ards the
right direction to regularize and legalizeﬂle act of surrogacy and its 311“153“-’:::
attempt to redefine the parental rights; but still is inadequate ©© deah:n
the complexity of the surrogacy. For this purpose pg?rsona% Jaws s "
also be amended, to tackle with complex parental jssues 1n sﬁgii ze}d
Thisis the only solution to cope with the emerging dangers of revoit

technology.

e .

* Ibid

by Justice Aloni was set
technologies in Israel and after
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CONSTRUCTING DEMOCRACY IN THE g,
OF RIGHTS: MAKING SPACE FOR RyJ p
AND RESISTANCE

Deepa Kansra*

“A country does not have to be deemed fit for democracy,
rather: it has to become fit through it.”

I. INTRODUCTION

The most notable feature of modern political theory is the expresg
inclination of all States towards the acceptance and promotion of democracy,
It is spoken as an accepted truth that the political force of democracy is
inevitably linked to the desire of finding a solution to human miseries, and
therefore must be established as a right of every society.

Democracy as a practical force has to ensure access to a healthy
political structure, which is seemingly well coordinated and capable of
delivering results. While being of both national and universal acceptance,
there are none to question the varied forms it has taken or can take.
When making an attempt to understand the modern attributes of democracy,
some thought has to be given on what a democracy intends to achieve at
agiven time and place. The term ‘democracy’ is viewed as highly relative
and clothed with ambiguities, in light of new developments and experiences
world over. Critics make serious endeavours to answer questions pertaining
to the workings and limitations of a democratic structure. The central
focus is upon the institutional framework, broadly identified with the
legislative, executive and judicial organ of the State, the results it must
deliver to the people, the qualitative limitations, as well as the environment
in which it operates.’

* Assistant Professor, Campus Law Centre, Faculty of Law, University of Delhf.

! There are considerable issues and questions that are subject matter of deliberation-
To name a few: (a) It is significantly highlighted that the current understanding of
governance is absorbed in a myth of rights- ‘that realization of rights by the
courts is itself tantamount to meaningful change and gain’. There is considerable
need to focus on practice and delivery, i.c. — to highlight the difference between
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Lookmgmto t.he wide ambit of democratic theory it
ontemporary issues pertaining to rj eory it is obvioug

pat ¥ b ghts,

::oﬂ imtlﬂqal‘ smareall wnlufl the spectrum of de| iberatigove rnance and

rstanding of democracy in terms of reépresentation 2]?&11?3 traditional
’ over pﬂWer’

unde oy

pmceduml patterns etc only enables the dentification of objective princ:
nocratic set-up1n terms of institutional mechanicme ; ve principles.
Ansms 1s one dimension

pde -

o democracy The expression “formal democracy’ is more so in ref:

08 pulitlcal system that features regular fair elections accar:,:tae;%fe

eﬂ-estive, guarantees of freedom. HOWﬂVer, the mere ihﬁntiﬁcatic:r:ty;
0

JemOCTacy with the formal structural requirements is a faulty perception

andmustbe disregarded. In the words of Maxwell Chibundu, “the legiti

ed by democracy flow : |
conferred OY y flows not from its recognition of the ideal of
embodiment of supreme and ultimate authority in the people. ..In particu]{;r
democracy relies on periodic elections that are grounded on rationale
jeliberative processes rather than on haphazard assertions of power by
he general populace.” The old age definition of democracy in terms of
a procedural commitment does not stand today, making it even more
pecessary to get acquainted with the new ideas about democracy, its
achievements, global/ national ob stacles, and its significant role in ascertaining
the sanctity of rights and conditions of governance. A few of the currently
debated issues are (a) how the high ends of human rights protection,
accountability, justice are dependent upon the strength and maturity of
democracy, (b) whether the realization of rule of law is subject to the
political environment, (c) what actions constitute realization of rights etc.

In the midst of growing legal and theoretical concerns, democracy
asapolitical force in Indiaand various other ountries is showing marked
signs of dynamism to satisfy the social demands in terms of social or
economic needs. It can be expressed as ‘democtratic dynamism’ that comes

i -— fthe said
court’s declarati ishts and actual olitical practice In furtherapce oftl
ation of right P construction of social movements

tights, the effect of judicial governance on the

for democratic reforms. (b) What are the plausible t_:haqnels openetd bS}; Lh:sit::; :g
enhance political deliberation? (c) What are thc Objﬂ':fl\"-l’]?ﬂl‘_ame l‘;:al Ansi i
political performance? (d) What are the impediments to ac jeving &

g 9
, On the meaning and values associated With demccrﬂ?' y IEIE:;H' The Idolatry of
Maxwell O. Chibundu, Political Ideology as @ ReliEIom /

=10223 43(2007}.
Democracy, Available at htp:// ssrn.com/abstract 10223718, 143(

————
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with the growing popularity of democratic governance because of the
vibrant role of the judiciary. A role identified as relevant because of the
failures of legislative and executive initialives_ to ef’f’ectivcfiy deliver regyjq

The fact of judicialization has swepl the political f :..mctmning of variuué
legal systems. Itis therefore important- to ascertain the :\a'iabi]ily of the
strong role of democratic power (judicial) based on social attitude apg
demands, especially in the absence of any improvement in the overg]j
democratic structure and the continuous utilization of the law by way of
interpretation to legitimize action as well as pacify social frustration,

The popularity of democracy has unleashed or created a space
for mechanisms to establish superiority by relying simply on social and
political conditions and concerns. In the case of India, it becomes all the
more important to analyse and reveal the increasing identification of
democracy with the judicial institution in important matters relating to
constitutional guarantees and governance, in the absence of much co-
operation with or any negligible improvement in the workings of other
institutions. The trend is widely popularized as the ‘“New Separation of
Powers’ in the modern times and can also be traced in many other countries,
which are all deliberating upon the question as whether the enhanced
judicial position is appropriate or healthy? In addition to the fact of judicial
governance, there is also considerable emphasis on ascertaining how rights
get affected with the manner of judicial governance. In other words, it is
relevant to ascertain the sanctity of governance and rights as not onlya
constitutional ideal, but a polifical aspiration and eventually a social

satisfaction.’? _
I1. WHAT MATTERS IN A DEMOCRACY
Under a general theory, democracy has been referred to as the

rule of people, or a form of government in which the ‘demos’- the people,
rule, with power in the hands of many rather than just a few or one. A

oitimacy of judicial

3 In modern times, there is widespread debate on testing the le ;
is a possibility that

power. In the course of defending equality and justice, there
the judiciary has impressed upon the society that its pronouncements are 0 _be
treated as those of the Constitution. The increasing primacy of judicial
interpretation is likely to insulate constitutional decisions from challenge. S¢¢
Jane Pek, Things Better Left Unwritten? Constitutional Text and the Rule of Lav,
83 New YOrk UNIVERSITY LAw ReviEw 199 1(Dec 2008).
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paracterized with the existence of 3 1

rized by efficiency and hierarchy, ,
T;:::tioﬂ i's wha_t constitutes ‘rule’, am}; “I;L 0:;’::;’;{; ::]l?; 1S open to
e ople” simply imply some hnmogepeous will amﬂném al?:if talk of
ofagiven cg?nnwllt)’, sapebicnfsty ression in universally agreed ETII}EEIS
cisions? In modern context, how is will of the people ex 11?:: 1 ila*;
(ypatall authorities hold the legitimate authority to take decisionsont
ssues of 1iberty and distribution? What are the mechanisms to qr.lestit):

-mocratic decision making? What standards ascertain the legitimacy of
dgn‘l@crﬂﬁc actiogs:? What are the moral and legal standards gover?ing
(he actions of decisions makers? etc are all pertinent questions.

c ure : ,
stem aucratic Organization

S}r
G

Democracy as a functional institution is norm based as well as
walue based. Democracy is based on the values of liberty and equality.
The crucial components of a functional democracy are- ‘free speech,
political equality, liberty, toleration, empathy, efficiency*. At the level of
fnctionality, the basic idea of democratic governance has evolved with
iime, and democracy still means different things to different people,
depending upon the experience and aspirations. Even after years of
experience with democracy, a lot of questions come to mind, that why is
democracy preferable to other forms of government? Is voting aright or
aduty? What is that we hope to achieve by resorting to democracy? Or
how can we improve the quality of democratic discourse?

It is true that with the passage of time, man and society has come
uptoattach a significant meaning to democracy. In the words of T. Mathew
the essential test of a democracy has been, “the belief that the source of
political authority must be and remain in the people and not1n the rulers.

The people have the freedom to determine the nature and conteqt of
, ot as an uno

political power. .. it will be a government by the people, T ur

mass, nfﬁo even as an organigzed majority, butasa society qf 11v1ng1§e1\;4:1§

Itwill not rest on mere numbers or quantity, buton the e}hmal Eua tl’t’{]‘he

value of social life which is at once it foundation an_d its Pmo?}:dentify

basic underlying value of democracy has been ?}fﬂt’“ does™

with mere majority rule or with ‘majoritarian politics’.

: Jack Lively, Democracy (1975)9-
Burt Neuborne, Making the Law

6 Democr acy Etc., 97 MICHIGAN LAW REVIEW
T. Mathew, 4 Socialist Society Cannot be Demo
ININDIA: A CommenTARY (1967) 64-

Safe for Democracy: A Review of the Law of

May 1999).
lsmcimfi in M.R. Pai (ed.), SOCIALISM

S
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In broad and simple words, democracy‘refers to an institution I
set-up which more generally will i.nclude a leg islature, executjye andaa
judiciary. The institutions are required to function and reflect the v, of
the people in their respective functional domains, because democracy

nothing but a government of the people. In t_radi_tim'lal texts it has alwayg
been the legislature that is identified as the institution that reflects Upon
the will of the people. But if we trace the development in law, the POwers
of the executive and judiciaries have increased to the extent of dcciding
significant issues that affect individual lives. The growth in power ha ;
matter of fact necessitated a situation wherein democracy is required g
express the will of the people. Even under the Indian Constitution,

three wings of the state: the legislature, the executive and the Judiciary,
are constitutional democratic institutions. The sanctity ofa constitutiona

status is that democratic functioning must submit to the dictates of the

Constitution.

It is obvious that the definition of democracy in terms of elections
is a minimal definition.” There are a lot of factors that must reflect in the
functioning of a guided democracy. Firstly, the continuance of a strong
political democracy is largely dependent upon the recognition and respect
for the principles of liberty and equality. To many people, the reference
to equality, liberty, fraternity gives only an idealistic picture of democracy,
because it is like a realist paradox that on the one hand liberty and equality
strengthen and are essential to the democratic process, and on the other

democratic process must ensure that the values flourish.

At a given point in time, the status of the Constitution and its
people comes to be reflected in the face of the democracy. If democracy
fails, it is automatically seen as the failure of the Constitution and its people.
The task of representing the society has to be realized through the
mechanism of democracy. Once that is done it will not be that any such
law effectively was chosen only by the actions of any single one of the
individuals who formally participate in the process.> Democracy notonly
has simple normative appeal, it does offer great advantage for the society:

7 Amy L. Chua, Markets, Demacracy, and Ethnicity: Toward a New Par adigm or

E Law andDe}seJopmem, 108 YALE Law JourNAL 1(1998). inal
Frank 1. Michelman, The Constitution, Social Rights and Liber al Poliicd
Justification, 1:1 INTERNATIONAL JOURNAL OF CoNsTITUTIONAL LAw 23 (2003)
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roposition finds support in the worg

S0
JJaim t0 be wfaluable do.es not rest on just ot;l?;lﬂilsen, :
jurality of virtues here, mc'ludmg, first the inrios o - merit, There ig
articipation and.free::lom in human life;
Jfpolitical incentives in keeping gove
and third the constructive role of d
and in the understanding of needs,

Imments Iesponsible

emocracy in the format; ;
: rmation of va]
rights and dutjes” ¢ .

political Democracy

The expression ‘political democracy’

‘ ; reflects upon the “freedom’
of man. It recognizes the potential of man byreco gnizing his participatigln
in the electoral process, as well as his participation in upholding the

supremacy qf the l.aw. In addition, freedom must protect the individual
from the arbitrary invasion of the State,

Social Democracy

The expression ‘social democracy’ reflects upon welfare activity,

wherein government responds to its positive obligations of good governance
and social benefits.

Economic Democracy

The expression ‘economic democracy’ reflects upon the values
of planning and economic governance. The democratic set-up is carefully
designed to ensure the mobilization of national resources for the ends of
equality and redistribution. Even if private ownership is permitted, the
State is obligated to prevent private players from abusing their powers.

International Democracy

The expression ‘international democracy’ has evolved with the
Increasing exchange and communication between the counme:s, wl:lerein
the world is coming to a consensus on resorting o defnocra?r in a‘l}Zo i;;
®quip and improve the conditions of all mankind. The interna li?snviolation
of communication and co-operation do and must opposerig
and exploitation,
epend upon the character

: cat- elyd )
The results of a democratic set-up 1argely  ternational theorists

and will power of the democratic set Up- Indeed,

e

EMOCRACY 9-17
" Amartya Sen, Democracy as a Universal Valie: 10.3 JournaLoF D

(1999),

-
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establish the significance of democracy on the premise that, 3 count
does not have to be deemed fit for democracy, rather, it has to become

fit throughiit.
With specific reference to India, in the words of Neera Changhoy,

The country holds an enviable record in institutionalizing dem

in the form of Constitutionalism, 2 competitive party system, reguar
elections, rule of law, codification of political and civil rights, ang
guarantees of free press and a vibrant civil society. But even ag
India satisfies conditions that permitit to claim the label of democracy
with some justification; a majority of the people continue to suffer
from unimagined hardship, with the most vulnerable among them-
the poor among the scheduled castes and tribes. .. forest dwellers,
tribals, and women at tremendous risk in matters of both lives and

livelihoods."

The results that appear in a democratic set-up are expressive of
the following concerns: (a) that democratic functioning and performance
depends on a variety of factors including relation and co-ordination between
the various organs of the state, (b) the international trends in terms of
governance do have asi gnificant impact on the new methodologies adopted
at the national level, (c) the pace at which the society is able to initiate
legal reforms etc. These are a few factors to highlight the subjectivity of

democratic functioning at a given point in time.

IIL. RiguTS AND DELIBERATIVE DEMOCRACY: “VoTE CENTRIC’ TO
“TaLk CENTRIC’

If democracy is defined as ‘people’s rule’, rights must be entrenched
in the legal framework provided, in order to enable individuals to decide
and express for themselves and the society. The democratic procftss
dedicated to the establishment of a just order is an evolutionary and ongoing
process. In a purely theoretical construct, the increased reco gnition of
individual access to the constitutional protections only deepens the process

Constitution,

of constitutional socialization. With reference to the Indian

India Available at http//

'* Neera Chandhoke, Democracy and Well Being in .
ublication®

www.unrisd.org!unrisd!websitc!documem.nsI‘!(httpP
AFA456B71A0BD335C1256FFF0052FE69?0penDocument
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(he F;, ” ﬂ:le state t(:j deliver on El{e Promises embeddeq ; Zen810 mobijise
d 0 policy ag? i; In addition to Article 3 and ! the Congtiy oy
-ation of India, the recognltlpn of Public Interest L{"_ﬂtc!e 226 of the
s 0 enable ::he people to socialize with the ¢, -igation is another
democratic apparatus. Arguably socializaﬁgitlmtmn with the aig

fthe dett -
0 ipation, and participation deepens democracy bIEads to enhanced

1
put Jegitimacy of the concept- that the Constitutiop bef;emphasizin g the
ngs tothe people,

me
prim
e textual construct of i
h the basic values or the democratic output

Howevﬁl's .
(agiven point in time would reflect upon the conditions th at facilitate
1a

suciﬂﬁzaﬁon with the Constitution. In the words of Neera Chandhoke!!
oke

The peculiar virtue of Indian democracy, howsoever formal and
minimal our avatar of democracy may be, is that it is premised on
the recognition of, the grant of, and the codification of basic rights:
the right to freedom of expression, of assembly, of association'
and more significantly the root right to demand other rights. ’

* The essential facet of any rights discourse in a democracy has to
be linked to the process of socialization, which is an ongoing process
common to one generation after another. The success of a democracy
must be ascertained in reference to how constructively it permits and
responds towards the establishment of a social relation between the people

rights and their Constitution. For instance, the success of social reforms
must also establish a healthy relationship between the reform and the

people. The deeper the process of socialization s, the greater will it confirm
to the ideals of democratic governance.

~ 1 1 hli

Contemporary democratic theor}’_hlg > nin
character of democracy. Firstly, dem{,c:,rauc-leg;:;ia:g ;;?bl;:ast?:n on
temns of ability and opportunity to particiPa 11~ s understoo

ghts the deliberati\.re

Partofthose subject to collective decisions- Dellberat::r‘l;?w ional rights;
to be the essence of democracy, MUC x.nore-th&:eﬂects uponp

';Clﬁ(:toml process, Self govemmeﬂt etc. berﬂtlﬁ{l nm iﬂg asa VEﬂue for
inanon-coercive fashion. Some vieW ‘constiths ns of democracy foeus
Gemocratic deliberation.’'? The procedural yesr
e —— e

h Ibid + LIBE

. BEYOND:

12 Y AND
~ John Dryzek, DELIBERATIVE DEMOCRA;chork, 2002)-

Contestarions (Oxford University Press -
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on the ‘formal properties of collective chf}ice mechani’sms, such as v,
rule. There is a difference between democracy’ and ‘demﬂcraﬁc
participation®. Democracy involjaes popular control over politica] decisiong
and equality of rightsin the exerciseof s:uch coptf'ol. "I‘ne extent of demgg
depends upon the level of democratic participation. Elections are only
the basic important tool of political partl(:f]]ﬂtlon. The central claim j that
no voting system can ensure that democratic outcomes will not be irrationy|
and arbitrary. Elections need not be though.t to mvolvx? citizen choice aboyt
specific policies, but they do involve choice of specific political leaders,
One feature of contemporary democratic theory is the deliberative characte,
of democracy. The other versions include the rights oriented conception,

judiciary oriented conception etc.” * |

The ‘existence of a social-democratic regime is said to be comprising
of a widely-supported set of norms, procedural rules, and organizationa]
arrangements that constrain a government (a) to remain subject to democratic
control, and (b) actively to regulate market forces and otherwise intervene
to enhance equity, social protection and social cohesion, in addition to
productivity. The rights status is a significant parameter to ascertain the
workings of a democracy. It becomes obligatory to address the practices
of democracy, because inappropriate governance disturbs ‘theory’ as
well as the expectations of the citizens. So does democratic theory provide
space for ascertaining ‘democratic harm’? There is a possibility that
‘democratic harm’ could still ensue despite democratic action ina given
situation. For instance, if representative democracy reflects upon the needs
of the people only after occurrence of violence and irreparable damage,
harm must be reflected in the representative democracy. Also, harm may
also be a result of ‘reforms’ that bring about no change in the social
conditions of the people.

The more harms are introduced in the socio-political discourse,
the perception of the state is under challenge and the more man s alienated
from the structures of governance. To avoid such occurrence, thereis 2
needto think deeper and travel beyond the vague conceptions of democracy:
The constitutional conception of democracy requires that we respect

* Richard Pildes,Competitive, Deliberative, and Rights Oriented Democracy, -2
http://ssrn.com/abstarct=559741 (Last visited 10.7.2009).
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ratic conditions and democratic valyes, T

i Ez secure e:nly if it uph‘olds the supremacy gptizapj::p‘if;fmcmﬂ

o ns.“The ignorance of democratic values of institutional Ough. i
ond communication is one way of crushing the supremacy O?t}};g Perztlian
oily @ sound tl:;eory of ‘democracy that looks into the various a?f::nﬂ:é
ot may result in harm :S C:apablf: of developing a response wherein th
ractice of democracy’ will be compatible with its responsibilities 18
(he absence of an identifiable theory of democratic harm democ:r:;ztii:1
omplexities will always beall time high, and mechanisms to counter problems
of poverty, €conomic anxiety or class division that will be perceived asa

ater harm. The need to address democratic harm will expose us to a
whole new reality about rights, their existence and sanctity in the eyes of

ihe people and the society.

Inits true perspective, the ideal definition of a ‘right’ must first
and foremost satisfy the living consciousness of the people, only then can
its ful fillment satisfy the living conditions of the people. A similar concern
was addressed at the Copenhagen Declaration on Social Development
(1995). The Declaration proposed a ‘rights’ strategy to development,

which “ assumes that human rights norms that require and support democracy

rovide the basis of political and social stability, and that social
»l5

20!

would p
and economic rights would eliminate the worst consequences of poverty.

However, the very concept of ‘rights’ is the ideal form of building a
constructive criticism of the mode of building a path to developfnent.
Eventually, the value of rights begins and ends with the satisfaction of

“ Inthe words of Fidel Castro, You who produce things, you who work, who sacrifice
yourselves, who have been missing the pleasant things of life, you always were,
are now, and will be tomorrow members of the majority of the people.... And yet,
You did not run things...and others run things for you...They mven‘tedj ]a Vsﬂl’
Peculiar democracy for you who were the majority and yet were practica ly non

i : ' in which
EXistent as a political element of our society...A real democracy IS one in

' tling it from
yOu, peasant e been recovering for you, after wrestling
, get the land we hav vered on May Day, [060. See Paul E. Sigmund,

foreign hands. The speech was deli

I8 THE IpEoLogiEs oF TIEE DeviLoping Nations (1964) 266 .
Yash Ghai, Human Rights and Social Development: To
and Social Justice Available at httP:""’;www‘unnsgﬂ]:?gEB] 17
document.nsf/ (htlpPapersFoergrammeArea}fECD
BSE004BCAFA? OpenDocument

wards Democratization
/ unrisd/website/
7C5280256

— ————ERE]
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human needs, because- beyond their material wants, men need a beliefjy
the meaningfulness of their lives, a faith in some higher cause to which
they as individuals as well as the groups to which they belong can be
devoted.' The trends that furnish the ‘derivation of rights through
philosophical arguments seem unlikely to capture the ways in which the
non-ideal society develops and understands its commitments.’"” New
debates over rights and governance are nothing but old debates aboyt
justice, in terms of protection and fulfillment for all within the society. The
position of modern pluralistic societies requires political and civic virtue
of its own kind.
IV. Wiy Democracy NEEDS TO TALK

A deliberative democracy satisfies the requirements of rule of law
and constitutionalism. The values of constitutionalism and rule of law are
also “integral to the implementation of rights.”'® Constitutionalism expresses
restrained power. The Constitution codifies the rulesand standards applicable
to democratic structures and “constitutionalism creates an orderly framework
that allows people to make political decisions.' First, constitutionalism
seeks to limit the kinds of laws that can be created by legislative majorities,

16 Gwendolen Carter and John H. Herz, GOVERNMENT AND POLITICS IN THE TWENTIETH

CenTury (1965) 176 . :
17 Goodwin Liu, Rethinking Constitutional Welfare Rights, 61 STANFORD LAW REVEEW

209 (2008).
18 Randall Peerenboom, Human Rights and the Rule of Law: What's the Relationship,

available at http://ssrn.com/abstract=816024

19 “Constitutionalism as a concept is somewhat nebulous and amorphous. All manner
of definitions have been attached to it at one time or another throughout the
history of western political theory. The modern interpretation has significantly
deviated from earlier forms. It has been frequently noted that modern
constitutionalism derives in substantial part-from the crucible of enlightenment
rationalism. The same sort of rationalist presumptions which maintained that there
is, and ought to be, a formal system based on logic and necessity which accounts
for the ordering of the natural world. Throughout the sixteenth and seventeenth
centuries, as proponents of rationalist political theory began to construct more
formalized and routinized notions of state ordering, up into the nineteenth century...
Fundamental liberal notions such as the bureaucratic administration of the State,
the notion of divided and limited government, the need for market (now global
market) capitalism, the recognition of individual political liberties; representative
democracy, and the acceptance of rights regimes (especially certain property
ownership regimes) have all become important constituent tencts of the modemn
consuitutionalism.” See David ButleRitchie, Critiquing Modern Constitutionalism,

3:37 AppALACHIAN LAaw REVIEW 39 (2004).
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in democratic theory. A more deliberative democracy would bring gy, ater
benefits for the society at large as well as the groups within, The Credit
for expecting such results lies in the dynamism of constitutionalism
“Constitutionalism, most generally understood, provides for Structureg
forms, and apparatuses of governance and modes of legitimation of power |
But constitutionalism is not all about governance; it also provides Contesteq
sites for ideas and practices concerning justice, rights, development, and
individual associational autonomy. Constitutionalism provides Narrativeg

of both rule and resistance.”?
Deliberative democracy satisfies the following essentials?:

e Reason Giving Requirement: It affirms the need to justify decisjong
made by citizens and their representatives. Both are expected to
justify the laws they would impose on one another. Ina democracy,
leaders should therefore give reasons for their decisions, and respond
to the reasons that citizens give in return, Deliberative democracy
also makes room for many other forms of decision-making (including
bargaining among groups, and secret operations ordered by
executives), as long as the use of these forms themselves is justified
at some point in a deliberative process. Its first and most important
characteristic, then, is its reason-giving requirement.

e Mutual Respect: The moral basis for this reason-giving process
satisfies that persons should be treated not merely as objects of
legislation, as passive subjects to be ruled, but as autonomous
agents who take part in the governance of their own society, directly
or through their representatives. In deliberative democracy an
important way these agents take part is by presenting and responding
to reasons, or by demanding that their representatives do so, with
the aim of justifying the laws under which they must live together.
The reasons are meant both to produce a justifiable decision and
to express the value of mutual respect. It is not enough that citizens
assert their power through interest-group bargaining, or by voting
in elections. 2 :

A

i Prabhalfar §ingh, Constitutionalisni™in International Law during the Times of
Globalization: A Sociological Appraisal, INDIAN YEARBOOK OF INTERNATIONAL
Law anD PoLicy 237 (2009).

:: ?dmsi‘;(jutrnann, Dennis Thompson, Wiy DELIBERATIVE DEMocRADY (2004) 3.
al 4,
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aﬂdlha“]e a ent limits- formal limi

limits (the consent

mjpulpc’zc;]’ . (hrough lhei*r r(i:pres.entatives) and substantive [jm;
e pcn!ﬂl rights). Constitutionalism accompanied and made ;"_‘t:ls
fﬁlvdan;f ublic realm, that is to say, a part of the social process iﬁnwsi:' i]:
o be exercised only in the public interest.”” Ddiberat;gn

i
ﬂ'ﬂgﬁj ‘vers . . .
I to the process of constitutionalism. It established a healthy

: r

Pﬁ::zsbiﬁeen the law and the society.
it A Constitution can bf: atrue embodiment of supremacy ifit defines
ot rﬁpgnsibility and pﬁv1]ege§. Cpnstl_tu.tionalism emergesas the central
iefining pOWer because of t'hE l }mltatrons itimposes on democratic choice,
and holds peoples and institutions to their commi_ti_‘nents. Constitutional
legality OF constitutionalism thus perfonns‘fcu‘lr c{‘mcal functions. Firstly,
stprovides @ framework of powers and limitations for the exercise of

legality ordains the protection of liberties

legislative competence. Secondly, |
feitizens always threatened by the dominating power of the few. Thirdly,
erly changes in political structure through the

anstitutions provide for ord

politics of accountability, and fourthly, constitutions provide frameworks
forstate and non-state pursuit for economic activity and developments. ey
hother words, the three essentials of modern constitutionalism are: “limiting
the powers of government, adherence to the rule of law, and protef:tion
offundamental rights. Thus, the rule of law must figure in constitutional
democracy as an indispensable ingredient of constitutionalism.”*

I];hi”ip Allot, The Concept of International Law, 10 EUROPEAN JOURNAL OF
. JWERN&TION&L Law 35 (1999). ‘ | s

Ja:indra Baxi, The Recovery of Fire: Nehrt and Legitimation of Power in )
” Michag ;{3 Economic D PowTica, WeekLy 108(1990)-

Emocy. Use”fﬂ‘!d. The Rule of Law. and the _Leg:fmm;c)h' L
(Last y; 2y, available at pr.'f:’pa;;cr.i'..s:w'n.r.'umfp:.'pm:fqﬂ abstracl_
"Ny e 17.7.2010), )

episi, andokhe, The Taming of Civil Sociels Available at Attp: f; e
Y8lobal/EventsP DFs/GCS] iiu'i{:\'hup_ﬁ.—'mnwrhe;;gf{:' handhoke.PY

of ("m:rsn'fm:'mm.’
j=262350
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V. CONCLUSION

 has come to accept the necessity of law for

establishing a workable socio-political systen:l. The law is v.::tlued and
treated worthy of respect because of its commitment to certain ends op
objectives. For thatreason democracy has always exerted an overwhelming
influence on our individual and collective lives.*® The value of democmcy
excites the imagination and inspires the hopes of all Peoples of the globe.
For that very reason emphasis of politics in human affairs tendsto exaggerate
the role of the government and politics in improving tl}e lives of the people,
It is natural that theorists, judges and politicians consider politics the most
important single element in human relations, and political or judicial remedes
the most important answer to human troubles. However, “human nature
and human problems are more intricate than politics, and “politics is only

one approach- aid not always the most penetrating one- among many
others” 3! The identification of political dissatisfaction asa resultant only
of the elected government does not solve the problem. The exhibition of
ethical uncertainty to address the real problems towards political change
can hinder the scope of any reconciliation or democratic dialogue. The
true vision of reality should always look beyond the state, which has
continued to disguise itself as the will of the people. The popular notions
that come upon to symbolize the state as the ° will of the people’ are
possibly only distortions to reality. The identifiable signs of immaturity in
the State decisions must not be ignored. “A greater proportion of policy
development appearsto be a direct ad hoc response to whoever happens,
for the time being; to have the dominant influence, which is often highly

contextual.”? : :

The advancement in politicization obliges one to reconsider, and
so to reinterpret the very foundations of law and society as they had
previously been calculated, or delimited. There is not only the need to
 identify the new emerging dimensions of democratic behavior, but question
or ascertain their viability as sound practices of democratic governance.
Ttis important to “seek out and identify structures of authority, hierarchy,

and domination in every aspect of life, and to challenge them; unless

Over the years ma

3 Ebenstein, TobAY's Isms: ComMuNism, FAscisM, CAPITALISM, SociaLisM (1970) 24
32 Colleen Dyble, TAMING LEVIATHAN: WAGING THE WAR OF IDEAS AROUND THE WORLD
(2008) 161.
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< ction for them can be given, they are illegitimate, and should be
justi :mﬂ od, to increase the scope of human freedom.*

% dism A few of the issues thathave been discussed above are summed

20

a5 fﬂllowS: .

A ‘right’ purely projected within the domain of the judiciary is
primarily opposed to the idéa of deliberative democracy. The
first problem is that by imposing on the government as to the
nature and character of basic rights, the courts discourage the
elected representatives from debating upon the nature itself. “The
elusive state of perfectionin which human rights are fully respected
and realized tells us, among other things, that both human rights
and democracy are works in progress. They are projects that are
essentially infinite, open ended and highly experimental in nature.”
The principle of proportionality has become a central structural
feature of adjudication. The principle of proportionality seems to
require decision-makers to engage in complex policy arguments,
assessing contested empirical questions and making controversial
judgments about trade-offs in order to determine how an issue
should be decided in a concrete context.® |

o Theinternational order is also significantly affecting the functioning
of democracy. Looking at the impact of the international order,
critics go on to expose the highly vulnerable character of democracy
ata given point in time. The popular trends of neo-liberalism and
globalization are a few dimensions that have affected the decision

making process world over. The society is constantly alienated
from the decision making process occurring under this phenomenon.

* ' The realm oftheory also adds another feature to modemn democracy-

the role of civil society. A democratic set-up is alsojudECdPn

* how it can equip its citizens to question, react and play an active

“'-;__

LE] L ' ’ :
Noam Chomsky, Anarchism, Marxism and Hope for the Future (1995). Available
u & http://flag. blackened. rieafrevawrbrfnoamrbrzmm (Last visited 3.3.09).
I“;l;:l Wa Mutua, The Ideology of Human Rights, 36:589 VIRGINIA JOURNAL OF
15\ TERNATIONAL Law 593 (1996). : _
Gfamals Kumm, Democracy is not enought Rights, Proportionality and the point
Judicial Review, 2 hitp://ssrn.com/abstract=1356793 (2009).
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role in the satisfaction of wants. At the end of the day, 5 formg
. a

institutional framework may exist, “but there is no m gic po
in it...It is at once the weakness and strength of depy, ok Wer
danger and its glory, that the fate of its members |jeg lafgejlh its
their own hands. It is the spirit of the people even with the h’crea:‘ In
influence of the State that must be express and vibrant, It i “Withmig
the boundaries of formal democracy the civil society mobilis n
for the strengthening, the expansion, and the effective i‘nplementaﬁzi
of policies, that we can expect a transition from political t socia)
democracy. But civil society interventions have their own limitg

and it significantly depends upon the political process, its inheren;
dynamics, and its capacity to correct imbalances and institutiong|
erosions, its basic thrust towards empowering people, even those
found in underprivileged and oppressed social terrains.” 3 The
democratic set-up is highly valued in terms of how it creates 5

healthy working platform for the civil society to grow and function,

The continuous advancement in terms of democratic practice,
institutional responsibility etc makes it all the more important for theorists
or political scientists to renew or reconsider democracy as merely a
procedural asset. The point of emphasis is subjective, fragile and relative
concept of democracy. A ‘formal democracy’ as discussed is not necessarily |
a ‘functional democracy’. The bright line between the two concepts is
the very subject matter of contemporary theory, which is inclusive of the
issue of rights, governance, deliberation, state coercian, international norms
etc, and also the reason why democracy must be seen in terms of substance
and not mere process.

36 Rajni Kothari, RETHINKING DEMOCRACY (2005) 14.

— |
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LOKADALAT SYSTEM IN INpJ A

Sumit Kumar*
, L INTRODUCTION

| | In every system of government, the effe
| . diceisa permanent and Pasay fﬂndi'tiun of peace, order, civilization
i governance of the country. Administration of justice means to adjudicate
e rights and duties of the individuals on the basis of rules laid down by
he State. State sha.ll rqake efforts t_o provide the right to access to justice
toall as access to justice from an independent and impartial agency in
ublic law as well as in private law is a recognized human right', But,
rendering of justice to the people, rich or poor, is a question of fundamental
character.? It becomes a sacred duty of the State to establish a judicial
system where its people without any distinctions are enabled to vindicate
their grievances and have justice without any delay on the part of the
judiciary as it is an essential requisite for the survival of the State.

ctive administration of

The architects of our Constitution emphasized to ensure justice
toall even to the poorest of the poor through efficacious justice delivery
{  mechanism. The framers of the Constitution prescribed the mandate for
justice—social, economic and political, inits Preamble. The various provisions
of the Constitution such as Articles 14, 2 1, 38 and 40 also lay down
stress upon the right to equal and effective justice. In order to achieve the
goal of justice, Article 39-A* has been enshrined in the Constitution with
the purpose to provide free legal aid and to strengthen the justice delivery
System. Keeping in view the philosophy of equality and justice, the Apex

" Assistant Professor, Law Centre-11, Faculty of Law, University of Delhi.
I ' Article 10 of Universal Declaration of Human Rights, 1948 emphasize upon the

right to a full equality to a fair and public hearing by an independent and impartial

tribunal, Simj larly, Article 14 of International Covenant on Civil and Political Rights,

1966 alsq says about the right to equality before the courts and tribunals; right to
, afair and public hearing, T

AW CoMmission oF INDIA, FourTEENTH REPORT ,Reform of Judicial Administration,
387(1958).
Art. 394 reaq as under : “The State shall secure that the cpemtiﬂt[ of thff legal
YSlem promotes justice on a basis of equal opportunity, and shall, in particular,
Provide free Jegal aid, by suitable legislation or schemes or in any other way, to
Ensure that opportunities for securing justice are not denied to any citizens by
Teason of €conomic or other disabilities.”
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Court has also played a vital role through its catena of judgments* for 1,
betterment of administration of justice. The court declared in these cases
the right to free legal services and speedy trial as the fundamental righs
which are included within the broad matrix of the principle of right to life
and personal liberty in Article 21 and right to equality under Article 14,

However, in spite of these mandates of the Constitution anq
directions of the Apex Court, the desired goal of effective justice dispensing
system has not been achieved. The Indian Judicial system has been affected
by the problems of legal formalities, rigid procedural rules, delay in justice,
corruption, expensive litigation, arrears of cases in all courts, inadequate
number of courts, etc. In the light of these drawbacks in the justice delivery
mechanism, the Alternative Dispute Resolution (ADR) system has been
introduced in order to provide speedy and less expensive justice to all,
ADR mechanism has various major methods such as Arbitration, Conciliation,
Mediation and Lok Adalat. :

II. CONCEPT AND NATURE oF Lok ADALAT

The institution of Lok Adalat is a significant method of alternative
dispute resolution system. The basic idea behind the scheme of Lok Adalat
is to speed up clearance of pendency of huge arrears in courts and fulfil
the constitutionai goal of access to equal, fair and efficacious justice toall
irrespective of religion, race, caste, sex, place of birth and socio-economic
position. The vernacular meaning of Lok Adalat is people’s court which
is innovated in order to provide speedy and inexpensive justice at the
~ door steps of poor and neglected section of the society. It is an expeditious

mode of redressal of grievances of parties which avoid frequent adjournments,
lengthy arguments and hierarchy of appeals.’ The institution supplements -
‘but does not supplant the existing adjudicatory machinery. The procedure
of Lok Adalat is simple, informal, flexible, non-controversial and without
legal technicalities. It is a forum which aims at bringing about settlement

* Hussainara Khatoon v. State of Bihar, AIR 1979 SC 1369; Maneka Gandhi V.
Union of India, AIR 1978 SC 597; M.H. Hoskot v. State of Maharashtra, AIR 1978
* SC 1548;State of Haryana v. Darshana Devi, AIR 1979 SC 855; Sunil Batra -
Delhi Administration, AIR 1980 SC 1579; Khatri v. State of Bihar, AIR 1981 SC
928; Gopalanachariv. State of Kerala, AIR 1981 SC 674: Sheela Barse v. State of
Maharashira, AIR 1983 SC 378; Sukhdas v. Union Territory of Arunachal Pradesh.
AIR 1986 SC991; and 4.R. Antulayv. R.S.Nayak, (1992) SCC 225.
* Mark William, Impression of a Lok Adalat, Thz Lawyers 8 (1990).
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yoluntary, convivial and persuasive eff;
U . ; ; orts. Th '
ntroduced for dispensation of justice in am@ﬂ;;:;;l;ﬁfm haﬂs;
€ wi

e social cultural, economic and administrative needs of India

of Lok Adalat fi :
’ﬂ.le:, forun:lis oA ollows demc!crat:lc values and provides
op ortunities to disp ?aﬁh at an amicable agreement with
CesSUTZINg them. A compromise through Lok Adalat is atways b a:u;
ponhe free ant.i m‘utual consen? of disputing parties. The disputes aie
ifledin the institution on the basis of principles of natural justice equity,
and fair play.® It ensures standards of fairness and the emphasis ’is mor;
onnatural justice than the rigours of law. The keynote of the system is
justice rather than law. The Lok Adalat is a unique forum which not only
renders justice to disputants but also strengthen the human relations.
Therefore, when the justice is dispensed by Lok Adalats, there is neither
victor, nor a vanquished but both the disputants are winners.” It is a
participatory justice delivery mechanism in which judges, lawyers, litigants,
social workers, law teachers and common people are actively involved
injustice dispensing process.® Lok Adalat determines the disputes by
discussions, counselling, negotiations, conciliation and by adopting
commonsense and human approach to the problems of the disputants.

IIL GENESIS OF LOK ADALAT

The institution of Lok Adalat is not a modern concept it wasin
existence from time immermorial with different nomenculature. Inancient
India, the system was called as people’s courtor popular court or panchayat
system. Besides the State’s courts, a large number of people’s court also
functioned with a view to provide justice to people at theu:.dnorsteps.
The official courts were established and governed by the aptlmnzed oﬁioem
of the State while the people’s court used to deliver jus.tmi toall mthltlte
belp of respectable persons of locality and community. Tf}i]:h Pe;uI;d ee;
court encouraged the principle of self government and reduced the't

e ——

-6 quElS' Bisht, Lok Adalat: A Mechanism
sy 2000). SERVICES
'S8, Sharma, GLEzai?SgEEmcE,)P uBLIC INTEREST LITIGATIONS AND PARA LEGAL
 (2003) 186,
. Prabha Bhargava, LOK ADALAT: JUSTICE AT
PB. Mukherji, The Hindu Judicial System
INoiA (Vo T1, 1969) 439-440.

31 INDIAN

of Alternate Dispute Resolution;

THE DOOR-STEPS (1998) 5.

inS.K. (ed). Tue CULTURAL HERITAGE OF
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of central administration. The courts had knowlec!ge about the displltams,
the witnesses and the facts of the dispute and it was easy for them ¢,
determine the dispute speedily and effectively. H

Inancient time, mainly three kinds of people’s courts were existeq 1
viz. (i) Puga, (ii) Sreni and (iii) Kula. The Puga court consisted of memberg
belonging to different castes and professions but staying in same village
ortown."? The Puga court as the highest court in the hierarchy of people’s
court enjoyed an appellate jurisdiction in all cases decided by the Sren;
and Kula. The Sreni courts were consisted of persons of same trade,
same professions, artisans or persons belonging to different tribes who
were governed by principles of the same merchant guilds or trade or
profession. These appeared to be industrial courts or courts of profession
or courts of displinary bodies of different merchants guilds. The courts
had jurisdiction to decide matters relating to their special trade or profession
or occupation.'® The Sreni courts had the appellate powers against the
decision of Kula courts. The Kula court was the lowest people’s court
which comprised of agnates and cognates of the litigants. It was the informal
body of relatives of disputing parties which investigated and decided their
disputes.' It was considered as the lowest people’s court in the hierarchy
of popular courts. The people’s courts had jurisdiction to settle civil cases
and petty criminal offences.!* The procedure adopted by these courts
was simple, informal, S}?stematic and based on traditions, usages and
customary laws of land. The people’s courts functioned under the indirect
control and supervision of the king.

In medieval period, the Muslim rulers established their own legal
system but they did not interfere in the functioning of people’s courts.
During the Muslim rule, the popular courts or Gram Panchayats as dispute
resolution mechanism continued working with minor variations. The disputes
at the local level were not resolved by the royal courts but by the people’s

' A.S. Altekar, STATE AND GOVERNMENT IN ANCIENT INDIA (1977) 254.

"' 8.D. Sharma, ADMINISTRATION OF JUSTICE IN ANCIENT INDIA (1988) 167.

'2 M.K. Sharan, CourT PROCEDURE IN ANCIENT INDIA (1978) 26; Birendra Nath, JUDICIAL
ADMINISTRATION IN ANCIENT INDIA (1979) 76.

:: ES Sharan, CouRT PROCEDURE IN ANCIENT INDIA (1978) 27.

1d.

'* R.C. Majumdar, THe HISTORY AND CULTURE OF THE INDIAN PEOPLE: THE CLASSICAL

Ace (Vou. 111, 1970) 359-360,
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Jfihe caste; guilds, artisans and association of traders within which

¢0 \ dispute arose. These tribunals ?.djlldic&t&d the matters in accord

sue he customs OF uSages of the family, caste, trade, locality or commum?n C]t:

\Th E panchayats were empowered to settle civil cases and petty crimin.al
ol ocal nature. T}]ESE courts di‘spensed justice on the basis of

p—" Jaws and pnnmples of natural justice, It is si gnificant to mention

here that the local courts in the form of Panchayats played an important

olein administering of justice process during the Muslim rule.

The People’s Court or Village Panchayats worked for a long time
andexisted evenaat the time of commencement of the British rule in India.
The British rulers discouraged administering of justice through People’s
Courts or village Panchayats and established their own hierarchy of formal
courts to render justice in civil and criminal matters. They moulded the
ancient Indian legal system according to their vested interest with the
result that the functioning of people’s court withered away and became

empty and suffocating with engulfing nothingness."” In this way, they gave
adeath blow to the functioning of people’s courts.

IV. Lok ADALAT IN PosT INDEPENDENCE PERIOD

After Independence the institution of Lok Adalat as an alternative
forum has come into existence as per the recommendations of Law
Commission of India'® and Legal Aid Committees'. In March, 1982, the
first Lok Adalat was organized at village ‘Una’ in district of Junagarh of
Gujarat, Thereafter, the institution of Lok Adalat was developed in many
other States and Union Territories and gradually ithad become very popular
for providing speedy and inexpensive justice. The mechanism of Lok
Adalat which was functioning on the informal basis, had got legal status
Under the Legal Services Authorities Act, 1987 which came into force on

Upendra Baxi and Marc Galanter; Panchayat Justice: An Indian Experiment in
1 Cegal Access, in M. Cappelletti (ed.), AccEss TO JUSTICE (Vol. 111, 1979) 344.

. Farameswﬁmn, Dispensation of Jus tice : Problem of Cost, Qum’f{v and Delay,
n AIR 1991 Jour 31,

NAW Commission oF INDIA, ONE HUNDRED AND FOURTEENTH REPORT , GRAM .
YAYALALAY, ; .
LI A (1986). , d
Warat Legal Aid Committee (1971); The Report of E"‘P?“.Commm.eg.zgr:e.gg;;l
focessual Justice to the people (1973): Report o1 National Ju{.:}; ofLa:gal Aid
Istice Social Justice (1977) and The Comnmittee for Imp lementati
theme (1980).
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November 9, 1995. The cherished object of the Act is to constitute legy]
services authorities to provide free and competent legal services to the
weaker sections of the society to ensure that opportunities for securing
justice are not denied to any citizen by reasonof economicor other disabilities,
and to organize Lok Adalats to secure that operation of the legal system
promotes justice on the basis of equal opportunity.

V. STATUTORY LOK ADALATS

There are two kinds of Lok Adalats under the Legal Services
Authorities Act namely Lok Adalat and Permanent Lok Adalat. |

A. Lok Adalat

Under Section 19(1),2 various legal services authorities and
committees?' are authorized to organize Lok Adalats settling various
matters2. The Lok Adalat is constituted by a sitting or retired judicial
officer as the chairman, with two other reputed and public spirited persons.
A Lok Adalat has jurisdiction to arrive at a compromise between the
parties with regard to any matter which may be pending before any court
as well as matter which has not yet been formally instituted in any court
or tribunal. Such matters may be civil, criminal or revenue in nature, but
any matter relating to an offence not compoundable under any law cannot
be settled by the Lok Adalat even if the parties involved therein agree to
 settle such matter.? Ina given area, different and separate Lok Adalats
can be constituted for dealing with specified types of matters. A Lok
. Adalat is also empowered to settle a dispute which a concerned regular
competent court has jurisdiction to entertain and try the same, but which
in fact has not been instituted before it.2* It is not necessary that to confer
power on a Lok Adalat, the dispute must be first filed before a Court.”
However, criminal matters which are not compoundable have been kept

20 The Legal Services Authorities Act, 1987.

2 Every State Legal Services Authority, District Legal Services Authority, the Supreme
Court Legal Services Committee, every High Court Legal Services Committee and
Taluk Legal Services Committee.

22 Matrimonial cases, labour disputes, bank loan cases, electricity cases, insurance
cases, family disputes, property disputes, forest cases, MACT cases, etc.

2 Supran. 20, Sec. 19.

24 A. Ahmed Pashav. C. Gulnaz Jabeen, AIR 2001 Kant 412,

25 Moni Mathai v. Federal Bank Ltd., Arakkunnam, AIR 2003 Ker 164 at 149.
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2
D“ﬁ;ﬂfbt; ol:f)'a Lok Adalat but al] other cas : ﬂlErefm-e’ are beyond

> €S come within t,
¢ 2%The Lok Adalatis notem ' ©Sway ofa,
adalot. e, mwer"dmdetennmmeanucipamw

The disputes can be referred to Lok A

ies or at the request of one or more partj

je satisfied that there are chances of se
J:::urt can also refer the case on its own mo

patter is an appropriate one tp be taken cognizance of by Lok Adalat.
The purpose of such reference isto explore the possibility of conciliation,
However, a reasonable opportunity needs to be provided to the parties
tothe dispute before a reference of dispute to Lok Adalat. Besides the
Court, the authority or committee organizing the ok Adalat, on receipt
of an application of any one of the parties of any matter which is at the
pre-litigation stage, can refer the same to a Lok Adalat. Reference in
such cases is to be made only after providing reasonable opportunity of
hearing to the parties by the concerned authority or committee. Pending
cases are referred to Lok Adalat by the Courts whereas the pre-litigating
matters are sent only by the concerned authority or committee. 2 The
Civil Courtevenif prima facie is satisfied that there are chances of settlement
inacase but it can not refer the case to Lok Adalat without providing a
reasonable opportunity to the parties.?” Therefore, the cases or disputes
cannot be sent to Lok Adalat by the court or authority or committee by
pressurizing the parties and without their consent. -

B. Permanent Lok Adalat

APermanent Lok Adalat can be established for th? settlement
of disputes related to public utility services, compoundable criminal offences

i S &

3
Abdul Hasap v Delhi Vidyut Board, AIR 1999 Del 88, i :
n "eedharan T v. Sub. fng;fecfor of Police, Balussery Police Station,2009 CrilJ
n 1249 (Ker).
Upran. 20 Sec.20
2 ] . . .
9 “"Missioner, Karnataka State Public Instruction (Educa!ron)}:'&;?ngaﬂg:fe S‘;;
oy Pedi Virbhadrappa Shiva Simpi, AIR 2001 Kant 504; Sai Pushp

Bhutady V. Subhash Bansilal Maheswari, AIR 2002 Bom 126; Shashi Prateek V.

" gfg;'_ansmg;, Verma, AR 2009 All 109.
1

€ utility services include transport services fo
0:.'1-33 'ﬂ'?’ air, road or water; postal, telegraph or
ser o1 'ight or water to the public; system of pub v
Viees i hospital or dispensary and insurance service.

dalat by Mutual consent of
€s where the coyrt is primq
tFlements. In third way, the
tion if it is satisfied that the

r the carriage of passengers or
telephone services; su‘p‘pigf of
lic conservancy or sanitiation;
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and the matters where the value of property in dispute does not excegq
ten lakh rupees. Permanent Lok Adalat is presided over by a persgy,
who is or has been a district judge or additional district judge or higher
judicial officer than that of a district judge, as the chairman and two othey
persons having adequate experience in public utility services. *' For the
determination of a dispute any party to a dispute may make an appiication
to the Permanent Lok Adalat for settlement of dispute only at pre-litigation
stage. When such an application is made to Permanent Lok Adalat by
one party, the other party to dispute is not allowed to invoke the jurisdiction
of any court in the same dispute.* It means when an application is made
by either party to the Permanent Lok Adalat to settle a dispute at the
pre-litigation stage, the Permanent Lok Adalat shall do so, and, the other

party is precluded from approaching the civil court in such a case.*

Permanent Lok Adalat is not empowered to dispose of the
matrimonial dispute being not a public utility service.* The matter pending
before the Motor Accident Claims Tribunal can only be referred to the
Lok Adalat and the same could not be referred to Permanent Lok Adalat,*
The Permanent Lok Adalat has jurisdiction to dispose of matters related
to public conservancy and sanitation since such matters come under the
matrix of public utility services.* Ifin a case the determination before the
Permanent Lok Adalat involves the question as to whether or not an
offence, which is non-compoundable in nature, has indeed been committed,
such case falls outside the jurisdiction of the Permanent Lok Adalat.”
The public utility services do not include the imposition of tax, thus, the
Permanent Lok Adalat can not interfere with the jurisdiction of Muvnicipal
Corporation in levying the tax. *® It can not entertain and adjudicate any
claim against a private individual like insured and driver. The claim should

be against a public utility service.

3 Supran. 20, Sec.22B.

32 Id, Sec. 22C[1].

¥ United India Insurance Co. Ltd. v. Ajay Sinha, AIR 2008 SC 2398.
* Rita Kumariv. Shyam Sunder, AIR 2007 NOC 259 Cal.

¥ Dinesh Kumar v. Balbir Singh, AIR 2008 HP 59.

* Municipal Council, Tonk v. Serv Seva Sansthan, AIR 2004 Raj 96.

Y Supra n, 34. :
*® Ranchi Municipal Corporation v. Bhagwati Devi, AIR 2011 Jhar 103.

Scanned with CamScanner



-

: o12) LOK ADALAT SYSTEM IN INDIA 189
Ui
C. Power and Procedure of Lok Adalats
The pmcedure followed at a Lok Adalat is very simple, flexible

s mal and devoid of all %egal formalism and.ﬁluals. Every Lok Adalat
in pmanent 1ok Adalat is free to formulate its own procedure for th

or PIPO - ofcgnducting conciliation. The Lok Adalats or Permanent Loli
i‘:jaiaﬁ shall be guided by fhe principles of natural justice, objectivity.
i play: eqk'lit)’ and other pnnciples:, of j us.tice without being bound by th{;
Code of Civil Plrochure and the' Ind::an Evidence Act. It has been conferred
Jithall the indicia of a court since it shall be deemed to be a civil court.
So, it enjoys the same powers as that of a civil court in summoning and
enforcing the attendance of any witness; examining him on oath; reception
ofevidence on affidavits; requisition of any public record or document.
All proceedings before a Lok Adalat or Permanent Lok Adalat are deemed
to be judicial proceedings under Sections 193, 219 and 228 of IPC.”
Every Lok Adalat or Permanent Lok Adalat is required to make sincere
efforts to bring about a conciliatory settlement in every case put before it
without any duress, threat or undue influence, allurement or misrepresentation.
Iacaseifthe Lok Adalat fails to makean award on the basis of compromise
and settlement then such case will be returned by it to the court from
which the same was received for further proceedings.” Whenthe reference
of a matter is made by an authority or committee to Lok Adalat and it has
failed to pass an award, then it is required to advise the parties to seek
remedy in a court of law.*' [t means if no compromise or settlement isor
can be arrived at, no order can be passed by the Lok Adalat in such a
case.”? While, if disputes are not settled by Permanent Lok Adalat by

way of conciliation, then the disputes can be decided on the basis of
t disposes of the case on the

merit.* But, when the Permanent Lok Adala

failure of conciliation proceeding, a sufficient opportunity must be grant ed
to the parties so that they may address the Adalat on their respective
plea. The adjudicatory power of Permanent Lok Adalat is based upon

.

" Supran. 20, Sec. 2.
" Id, Sec. 20(5).
43 M:’ SEc, 2[](6)'
Kishan Rao v. Bidar District Legal Services Authority,
of Punjab v, Phulan Rani,AIR 2004 SC41 05 : Union of India. Ananto,
" SC1561;State of Punjab v. Jalour Singh, AIR 2008 SC 1209

Supran, 20, Sec. 22C.

AIR 2001 Kant 407; State
AIR 2007
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the written consent of disputants. Unless such fl written consent is given
by the parties to the Permanent Lok Adalat, it shall have no power ¢

decide the issues on merits.*
D. Award of Lok Adalats

Every award of Lok Adalat or Pcnnfment Lok Adalat is final ang
binding on all the parties to the dispute and is deemed to be the decree of
civil court.® The award of Lok Adalat is an order by the Lok Adalat with
the consent of the parties, instead of by the process Uf_al‘gllmems in
court, therefore, there is no need either to reconsider or review the matter
again and again, and no appeal can be filed against the award.” An award
of Lok Adalat and/or Permanent Lok Adalat come under the writ

jurisdictions of the High Court and the Supreme Court only _when the
award has been passed against the statutory provisions and principle of
natural justice. It is necessary to provide this opportunity to aggrieved
party against the miscarriage of justice, arbitrariness or illegalities by Lok
Adalat or Permanent Lok Adalat.*” The Act does not say anything regarding
the manner of execution of the award of Lok Adalat. The award of Lok
Adalat in pending case can be executed by such court which has referred
the case to Lok Adalat for settlement while in pre-litigation matters, the
award of Lok Adalat can be executed by such Court which has the
jurisdiction to hear such matter but such matter has not been brought to
it.* There is no court fee if the matter is referred to Lok Adalat at pre-
litigation stage and if the court fee is already paid at the time of institution
of the case such amount will be refunded to the concerned party if the

dispute is resolved by the Lok Adalat.

“ Sandip Ekkav. Selesta Kerketa, AIR 2011 Jhar 130, Deputy Divisional Manager,
Shillong v. Jharna Ghosh, AIR 2011 Gau 205, Divisional Manager, New India
Assurance Co. Ltd,, Ranchiv. Urmila Devi AIR 2011 Jhar 133.

4 Supran. 20, Secs. 21 and 22E.

‘ Punjab National Bank v. Lakshmi Chand Rai, AIR 2000 MP 301; P.T. Thomas V.
Thomas Job, AIR 2005 SC 3575:State Bank of Indore v. Balaji Traders, AIR 2003
MP 252; Mahila Banwari Baiv. Kashmir Singh,AIR 2009 MP 232.

*7 Joti Sharma v. Rajinder Kumar,AIR 2007 J&K 35; State of Punjab v. Jalour Singh
AIR 2008 SC 1209; Dinesh Kumar v. Balbir Singh, AIR 2008 HP 59:Shashi Prateck
v.Charan Singh Verma,AIR 2009 All 109 .

* Valarmathi Oil Industries v. Saradhi Ginning Factory, AIR 2009 Mad 180; Thomas
gg{f;r?v].{ﬁ i:f‘,IIleamas,AlR 2004 Ker 47; Thomas Anthony v. Florance George,AIR

er3l.
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:ﬂ'il e
VI CoNCLUDING REMARKS

The Lok Adalat is a unique institution which dispenses i

__ ditious: inexpensive and. qualitative justice to al] irreipei‘:isvlnﬁ;nna}l
£8P L olitical and cconomic status. The performance of inst.fn. their
dalatcan be evaluated from the established fact that til] J ulnmglg igf
pumber ot 835305 of Lok Adalats have been organized wiiiuin the
ountry. in these Lok Adalats, total 29657376 cases have been set[[ez
hich also include 1?‘-}?062 MACT cases. In the MACT cases, total
Jmount of Rs. 84,669,052,753 have been awarded as the L‘Dn‘lpEn;ation

jothe claimants.”’

The chief beauty of this mechanism is the decimation of bitterness
o compromise is the very soul of Lok Adalat justice. It settles the disputes
by negotiation, conciliaﬁ?n, persuasion and by adopting principles of natural
justice. The forum strives to develop the peace, order and harmony
among the disputing parties and helps to further the social solidarity in the
society. The basic objective of the institution is to develop litigation free
society by ending the feudalistic approach. In order to improve and
strengthen the Lok Adalat mechanism, some suggestions are as follows:-

ol
[okA
] |E1r!-1':

{. The settlement of disputes through Lok Adalat system should be
added as a Fundamental Duty under Article 51A of the Constitution.

7 Members of Lok Adalats should be experienced, dedicated, experts,
talented and committed persons,therefore, the provision regarding
raining of members of Lok Adalats should be added in the Act
and only trained persons should be appointed as members of
Lok Adalats.

3. Toincrease the cooperation of the public in general and disputants
in particular, the specific provision should be added in the Act o
ensure the presence of parties during Lok Adalat proceedings

for desired results of the system.

4, More matters should be brough . :
Adalat like intellectual property disputes, environment matters,

disputes relating to education system, cyber crimes, taxation matters,
matters relating to Mahatama Gandhi National Rural Employment

t under the jurisdiction of Lok

e

&
Nvava Deee, July. 2010,
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Guarantee Act MGNREGA) and disputes relating to professiona|
services.
5. The Lok Adalat should be empowered to decide the cases op
the basis of merit as the Permanent Lok Adalat is authorized to
decide if the conciliation process failed.
Where the case is decided by Lok Adalat or Permanent Lok
Adalat on merit the limited right of one appeal to the High Court
should be allowed. :

7. A definite but simple procedure should be provided to execute
the awards of the Lok Adalat by the Lok Adalat itself.

8. Video recording of proceedings of Lok Adalat should be done
for advertisement and monitoring purposes.

9. The independent monitoring cells should be established at the
district, division and State level to monitor the functioning of Lok

' Adalats as a watchdog in their respective areas.
10. The Lok Adalat law should be added as a compulsory subject in
the curriculum of law courses.

11. There should be effective coordination among the legal services
authorities, government departments, social organizations, etc. for
strengthening the Lok Adalat mechanism.

12. The law teachers, students and other social workers should be
encouraged to take active part in the process of the Lok Adalats.

13, The features and advantages of Lok Adalat system should be
propagated by mass media to create awareness among people
so that they may take benefits of this forum.
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pROTECTION OF TRADITIONAL
KNOWLEDGE : ABRIEF ANALYSIS
Ashutosh Mishra*

I. INTRODUCTION

India has a civilization of 5,000 years plus, with vastly divergent
lation spreads, ecological systems, geographical distinctions and cultural
P"ffmge_ This centuries old living in harmony with nature, which is generally
“Trshippﬂd inits various Avatars has_ led to the development of various

- cesranging from agricultural techniques, cultivation strategies, medicinal
systems, culinary practices‘etc. But due to globalisation of production
systems, increase in pupulat{cm, destruction of forests for agriculture and
¢mber purposes, bio-diversity is declining at a rapid pace. Bio-diversity
and associated traditional knowledge is also declining due to decreased
motivation amongst the local communities to conserve and protect them.
This is happening because of change in their life style as well as
misappropriation of their resources and their knowledge. Misappropriation
of traditional knowledge not only violates the rights of communities who
conserved traditional knowledge but also adversely affects the conservation
and sustainable use of the traditional knowledge and that of bio-diversity.
The international community is debating the consequences of globalisation
inits various dimensions in various forums. It is the responsibility of the
same international community to debate the means of protecting and
preserving traditional knowledge. In this regard, it is necessary to recognize
and respect the rights of holders of traditional knowledge. Misappropriation
of traditional knowledge and bio-piracy erode the rights of the traditional
knowledge holders and adversely affect conservation and sustainable use
of bio-diversity and associated traditional knowledge which stand as a
glorious example of sweat, ingenuity and experimentation of previous
generations of artisans, farmers, medicinal practitioners etc. The paper
looks at the various aspects of law and policy issues as regards securing
legal rights at community levels.

II. TRADITIONAL KNOWLEDGE (TK)

o '_I'raditional knowledge is a sum total of knowledge gained by
Pplication of generations of experience to survive in various lands and

:-'"-'--___
Assistant Professor, Faculty of Law, University of Delhi.

-
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ritage, scientific knowledge and religious

could be in the natur¢ of cultural he

practices at the same time.'
rence between scientific

ties and the ritualistic practices adopted

table results without there being

However, there is a fine line of diffe

knowledge of indigenous communi

which could lead to scientifically accep : ‘
an empirical understanding of the process Jeading to the said result. For

example turmeric has been known to have medicinal value afld has been
used in antiseptic and other medical applications for centuries with the
effects well documented in ayurvedic texts but it was neither categorized
as an antiseptic nor there was any effort to analyze the inherent properties.
This, therefore could mean that the use of turmeric per s€ was onlyinthe
nature of general purpose based on offects as a curative herbal remedy
and not specifically as a herbal product with determined curative values
and dosage.? This in essence allowed various companies to use extracts
from turmeric and mix it in various proportions and come up with new
products with similar effects in the markets allowing them to commercially
exploit the medicinal value while obtaining a monopolistic rights over the
product by securing patents on the same. Such usage is very common in
pharmaceutical industry wherein every year millions of dollars are saved

! Mauro F, Hardison P.D., Traditional Knowledge of Indigenous and Local
Communities: International Debate and Policy Initiatives, dated 7 September,
1999 published in website in Convention of Biological Diversity webpage https:/
Iwww.cbd.intz’docfarticlesﬂ002-:‘A-00l 08.pdfretrieved Feb. 25,2011

2 In 1995, two expatriate Indians at the University of Mississippi Medical Centre
(Suman K. Das and Hari Har P. Cohly) were granted a US patent (no.5,401,504) on

uncil of Scientific & Industrial Research

use of turmeric in wound healing. The Co
(CSIR), India, New Delhi filed a re-examination case with the USPTO challenging
the patent on the grounds of existing of prior art. CSIR argued that turmeric has

been used for thousands of years for healing wounds and rashes and therefore its
medicinal use was not a novel invention. Their claim was supported by
documentary evidence of traditional knowledge, including ancient Sanskrit text
and a paper published in 1953 in the Journal of the Indian Medical Association.
Despite an appeal by the patent holders, the USPTO upheld the CSIR objections
and cancelled the patent. The turmeric case was a landmark case as it was for the .
first time that a patent based on the traditional knowledge of a developing country
was successfully challenged. The US Patent Office revoked this patent in 1997,
after ascertaining that there was no novelty; the findings by innovators having
been known in India for centuries. Available on the Website hltp:!hnvw.lkdl.rcs.iﬂ-’

tkdl/langdefault/common/Biopiracy.asp?GL=Eng retrieved 27 Feb2011.
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by (arrowing the scope of research by placing reliance on traditional
Y Jedge acquired b?* Indigenous communities and possibly generati
o™ individual companies wh e
 revenues forin panies whereas the communities themselves
hu-u cly take benefit from the same.
0
ML GECURING TRADITIONAL KNOWLEDGE
The indigenous rights to customary law, social organization, land
en collective lafld ownership, and customary practices were recognized
Lthe UN International Labor Organization (ILO) in 1957 by way of the
L0 Convention 107. However, these were conceived as individual rather
sovereign rights, and were promoted primarily to integrate indigenous
oples into the labor pools of the modern nation-state*. In his report
titled «gtudy of the Problem of Discrimination against Indigenous
pﬂpulatinns”, Lepage has concluded that « _states should respect traditional
jawsand customs; indigenous peoples should have control over their own
Jands and resources, with the right to communal land ownership and to
manage land according to their own traditions; and such ownership and
rights should be protected by national and international laws.”™

Traditional knowledge per se cannot be monetized like other
intellectual property assets and therefore a feasible way of valuing the
same cannot be conceived as the usage is diverse and transcends geographies
and was developed over generations of rials and errors. Similarly, traditional
knowledge is alsoclosely Jinked to the local biodiversity and environmental

conditions, hence itis important that in understanding the economics of
traditional knowledge the most important factor will be the biodiversity

from which it is derived. For instance, the global benefits from coral reefs

including tourism, fisheries and coastal protection are estimated at some
US $ 30 billion per year; insect pollination of over 40 commercial crops

in US alone at US $30 billion per year,

drugs amounted to US $47 billion in 2000.°

3 Refer the International Labor Organization webpage titled «Convention No. 107’
posted on its official website at webpage titled hrtp:ffmvw.ilu.orgiindigenausf

. Cﬁnventionsmo]UTI]ang—Jenfindﬁx.htm retrieved 25 Feb2011.

* Lepage, Indigenous peoples and the evolution of international standards: A
short history, in M. Léger (ed.), ABORIGINAL PEOPLES- TowARDS SeLF-GOVERNMENT

. EE};ck Rose Books, Montréal, Québec, Canada, 1994) 1-24.

Id.

¢ Convention on Biodiversity website
Incentive Measures’ available on http
Feb2011.

¢« Economics, Trade and
s/ retrieved on 27

I
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There is an intimate connection between traditional knowledge
and the rights of the indigenous communities as they are t'he most vuh}emb]e
to any exploitation of resources as may be required during the application
of the traditional knowledge to the commercial acti\«:ltles. The need to
provide protection for these communities was recognized by the United
Nations based on which they formulated the ‘United Nations Declaration

o affirm the community

on the Rights of Indigenous Peoples’” also soughtt ‘
rights, protection of diversity of civilizations and cultures, protection from

discrimination of any kind, and to respect and promote political, economic

196

and social structures and their cultures, spiritual traditic?ns, histories and
philosophies, especially their rights to their lands, territories and resources,
IV. LEGALAND POLICY FRAMEWORK

India has a rich cultural heritage, wide geographical multitudes
and diverse climatic conditions and a genetically vibrant flora and fauna,
All this is a valuable resource and should be respected as the same. But

the legal framework has been pathetically obsolete and redundant in regard
he said classes of assets. Even the most

to the protection afforded to t
cursory references in the various legislative

important heritages have only
enactments. Lack of a strong framework and statutory enactments or

enforcement mechanisms further contribute to the degeneration of the

various facets of the traditional knowledge and lead to the indiscriminate

commercial exploitation of the same at the hands of both private entities

or multi-national corporations, without any passing of the benefits to the
originators.

There is separate realms of traditional knowledge and patents, a
segregation which finds explicit mention in section 3 and 25 of Patents
Act, 1970. Sec 3 (p) of the Patent Act 1970 for instance maintains inter
alia that an invention which in effect and essence, is a traditional knowledge
or which is and imply an aggregation or duplication of known properties
of traditionally known component shall not qualify as an invention, under
the Act and hence shall not be eligible for protection thereunder.

In the same vein section 25 (2) of the Patent Act 1970, which

pertains to the various grounds for post grant opposition of a patent,
specifically mentions that any interested person may, so 0pposea patent

7 Adopted by the General Assembly vide the General Assembly Resolution 61/295

on 13% of Sep. 2007.
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. being granted) on the :
e ST TS ; ground that the invention clai
- 5 - aimed
- Eﬁ\ﬁ regard tDtbelmovt‘qut.gE, oral or otherwise, available
':;;_;_1 =y jocai O EENoUs community in India or elsewhere.
Emergence :af i‘;;“l]t-:mal knm:mlf-:dgfa digital library provides
~n wraditional knowledge existing in the country, in languages

Y
-t ﬂdersm‘)dﬂbie by patent examiners at International Patent

; St
e (IPOs - s0asto prE\. ent the grant o-f wrong patents. Traditional
<. digital library thus, actsasa bridge between the traditional

AISCE S
;;w rformation existing in local languages and the patent examiners
2 IPOs-
fndia fought successfully for the revocation of turmeric and basmati
- by USPTO and neem patent granted by EPO. Asa sequal
o s, in 1699, the Department of Ayurveda, Yoga and Naturopathy,
(i, Siddh and Homeopathy (AYUSH) erstwhile Department of Indian
Sysiem of Medicine and Homeopathy (ISM & H) constituted an inter-
Fsciplinary Task Force, for creating an approach paper on establishing a
Traditionz K nowiedge Digital Library.

v, COMPARISON OF TRADITIONAL KNOWLEDGE &

INTELLECTUAL PROPERTY RIGHTS

Traditional knovledge is different from other forms of intellectual

property because IPR secures rights for a person (which could be an
< dividual or a corporate entity), raditional knowledge securcs such rights

for & community.
Some of the differences between traditio
(i general) happens 1o be are enumerated hereunder:
1) 1PRsin general are distinguishable from (raditional knowledge in
fhe sense that they have 10 register (barring a few exceptions)

with some authority, and they lapse afier a period of time based
on the governing laws, whereas traditional knowledge is inherent

and continues for generations.
25 1Pis are generally gpecific and can be boiled down
istages, goods o such other form of commercially via
wherens iraditional knowledge i basically more sl

nal knowledge and IPR

down to particular
ble products,
blime in the
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sense that it is basically derived from generations of experimentation,
and could be understood as mere common-sense by the
communities.
3) IPRsalso identify the beneficiaries in clear ways based on the
rson who actually files, whereas the definition of the community
will identify the scope of the beneficiary.

4) IPRscanbe crystallized in strict pecuniary terms, whereas the
is much wider as far as traditional knowledge is concerned

scope
be their only means of subsistence,

as for many communities it may
5) IPRs grant monopoly rights for usage of knowledge whereas
traditional knowledge grants community rights over knowledge.

VI. ECONOMIC DIMENSIONS

Traditional knowledge is enabling in nature, in the sense that it
secures economic rights as regards usage at community levels. Commercially
viable traditional knowledge can alleviate poverty; bring about community
development while contributing to the GDP. It may build viable sustainable
development at grass-root levels: lead to major discoveries in medicine
and foods; and aid in ecological conservation drives. It is the best way of
targeting the bottom of the pyramid users. New products may be developed,
basically herbal/vegetable origin which might till be unknown/undiscovered.
It can harmoniously integrate industry with community, and create amutually
viable symbiotic relation. The TRIPs Agreement® should be used not only
to reward the inventions but also the local communities who have conserved
and developed knowledge which provides valuable base for such inventions.
Bio-piracy and patenting ofindigenous knowledge is a double-theft because
first it allows theft of creativity and ‘novation and secondly the exclusive
rights are established by patents wh

ich preclude benefit sharing with the
indigenous communities and monopolizes the benefit to the owner of the

patent.

e on the World Trade Organization Webpage at

8 Text of the Agreement availabl ;
t_agm0_e.htm retrieved

http:ffwww.wlo.orgf engl ish/tratop_e/trips_e/
on27 Feb2011.
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+11. PROTECTING TRADITIONAL KN
INTERNATIONAL DIMENSI(?P};LEDGE_

Due to the globalization of tra - ;
ction of forests for agriculture and 3;32? E)'if;ise in ]:-repula'tifm,
4 id rate. Along with biodiversity, associa:fed tradif;;s'tﬂ mk;lechnmg
isalso declining dueto the lack of understanding as regards 1:; knowledge
ofthe protection of traditional knowledge amongst the local :;EPD r@_ce
(o CONSErve and protect.them. Misappropriation of traditional knglwu?;ges
pot only violates the rights of communities who conserve traditi gfl:
knowledge but also adversely affects the conservation and sustai,g;?
use of traditional knowledge and that of biodiversity. In order to addres:
{his present problem traditional knowledge is being discussed in various
intemational forums. Foremost among these are those related to the
conservation and sustainable use of biodiversity, namely the International
Undertaking on Plant Genetic Resources for Food and Agriculture (now
the FAO International Treaty) and the Convention on Biological Diversity
(CBD). Fairand equitable sharing of the benefits arising out of the utilization
of genetic resources is one of the primary objectives of the Convention
onBiological Diversity. The Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits Arising from their Utilization
to the Convention on Biological Diversity’ is an international agreement
which aims at sharing the benefits arising from the utilization of genetic
resources in a fair and equitable way, including by appropriate access to
genetic resources and by appropriate transfer of relevant technologies,
taking into account all rights over those resources and to technologies,
and by appropriate funding, thereby contributing to the conservation of

biological diversity and the sustainable use of its components. [t was adopted
by the Conference of the Partiesto gical Diversity

the Convention on Biolo
atits tenth meeting on 29 October 2010 in Nagoya, Japan.
on and sustainable use of traditional
as related to the ri

" The problem of conservati
knowledge is also addressed in arenas -
peoples (International Labour Organization,

ghts of indigenous
United Nations Commission

9 -
The text of the Convention is available at the 0
'waw.cbd.mt."co

Biological Diversity at http:/wWY
"neclited-texts.iadvancc-unedited-versmn—ABS-PrﬂtUCﬂ

on27Feb2011.

f Convention on
/advance-final-
doc retrieved

fficial website 0
pfcop-lﬂf’duc
| footnote-€n.

— e ———ERSRI
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on Human Rights, United Nations Permanent Forum on Ind?ger{ous Issues),
intellectual property (World Intellectual Pmperty_Org_amzatmn, WIPO)
and culture (United Nations Educational, Scientif"}c f‘md Cultura]
Organization). To take one such instance, the UN Cqmmlssmn on {uman
Rights has established the Working Group on Indigenous Populationg
(WGIP). The WGIP reviews the evolution of standards concerning the
rights of indigenous peoples, provides a forum where they can express
grievances, and promotes the protection of their rights. More recently,
traditional knowledge has become a topic of discussion in trade-related
forums such as the World Trade Organization (WTO) and the United
Nations Conference on Trade and Development (UNCTAD).

As traditional knowledge is a very complex issue, each forum
allows focus on a particular facet. However, there are some risks of
confusion or lack of coordination among forums and agencies. Developing
country governments in particular may find that they cannot be fully engaged
in all forums and thus must focus on one or two where they think the pay
off will be the greatest. While many consider the CBD to be the forum
most sympathetic to their perspective, WIPO has technical expertise on
intellectual property rights (IPRs) and WTO with its dispute settlement
mechanism “has teeth”. One thing that has come out of the internationalization
of the whole issue is that nowadays violation of traditional knowledge
has renewed the debate to protect rights of indigenous communities regarding
the protection and preservation of their rights.

VIII. CONCLUSIONS

There is a need for implementation mechanism to prevent instances
of bio-piracy. Local and indigenous communities should be called upon
to exchange information on national system to protect traditional knowledge
and to explore minimum standard for an internationally recognized sui
generis system for traditional knowledge protection. The following
suggestions may be considered for the aforesaid sui generis system:

* Policy implementation efforts for securing traditional knowledge
by creating a viable mechanism.

¢ CBDanexcellent example of underused policy, which should be
usedasa bfmkground for the development of statutory provisions
for protection of traditional knowledge at national levels.
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— cratic inaction s alln.ajnr hurdle in securing and understanding
he vast amount of tradltmnlal knowledge levels. A committed
nechanism to ensure ﬂ'le specific needs of'the traditional knowledge
5 required tO proactively approach the various regions and to

S yndicafe the traditional knowledge into a coherent available
database.

Traditional knowledge syndication efforts should be locarized and
integrated at national levels.

‘

strong need for credible commitment to share the benefit by
strengthening incentives to improve informed settlement, build

nfrastructure, business and lessen conflict.

e ——
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SAME SEX MARRIAGES :
THE LEGAL QUESTIONS

Serman Rawat*
I. INTRODUCTION

The issue of gay and lesbian legal “equality” remains unresolveq
and highly contested.' In recent years, both due to liberal attitudes and
the need to control HIV/AIDS several NGOs and state agencies have all
demanded legislation or at least decriminalization of homosexuality and
acceptance, tolerance and equality for gay men, lesbians and bisexuals2
However, the question remains ‘Are we ready for it?” We all know that
the present laws in almost all parts of the world permit marriages between
aman and a woman. The family arena is one in which it has been particularly
difficult for lesbians and gay men to gain equal footing with heterosexuals.’
The mixed-sex requirement for civil marriage seriously disadvantages same-
sex couples and distorts public discourse.! Here in India, a marriage is
believed to be an institution which is sacred and forms a part of every
religion. So, the question that needs an answer is ‘Can the current laws
governing this sacred institution of marriage, govern homosexual marriages?’
The reason why so much of debate has taken place on the topic of
homosexual marriage is that “marriage is ... the issue most likely to lead
ultimately to a world free from discrimination against lesbians and gay
men.” With the increasing number of lesbian and gay couples in India,
the day is not far when such couples would demand to have families and
raise children. This paper is an attempt to answer the possible legal

* LL.B. Student, Law Centre-I1, Faculty of Law, University of Delhi, Delhi.

' See generally, Evan Gerstmann, THe CONSTITUTIONAL UNDERCLASS: GAYS, LESBIANS
AND THE FAILURE OF CLASS BASED EQuUAL ProTECTION (1999) 3-39.

? Subhash Chandra, HomoSEXUALITY AND THE Law: A PoLicy OF CONTROL AND
CONTAINMENT.

! Marla J. Hollandsworth, Gay Men Creating Families Through | arro-Gay-
gg,%§EEfll€HfS-‘ A Paradigm for Reproductive Freedom, 3 Am UJ GeNpER & L. | 83

* David B. Cruz, Just Don't Call it Marriage: The First Amendment and Marriage

5 as an Expressive Resource 74 S, CaL L REv 925.
Thomas B. Stoddard, Why Gay People Should Seek the Right to Marry, in Suzzann® |
Shermah (ed.), Lespian AND GAY MarriaGE (1992) 13, 14-16. ' |
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€d to enter intoa

asa fundamentg] human right, the ins

both the right o marry and equal protection.” Therefore, in the light of the

IPCPR also, homosexuals have a right to marry and therefore have a
tight to famy,

trument does contain provisions on

' One ofthe most com
Is ﬂ}at traditionally the essent

uinn, the Archbishop of
"'""'—-.______

* Anne M.B
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mon arguments against same-sex marriage

ial purpose of marriage is to procreate. John
San Francisco has stated, “The permanent

urton, Gay Marriage- A Modern Proposal: Applying Baehr v. Lewin
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rriage is intrinsically tied to the

t of husband and wife inma
Jildren.”™

one of many reasons that people choose to
i freasons including emotiong]

eople marry for a variety 0 e

marry. Today, peop ty of a dual income. Homer Clark writes:

companionship and the securi
Recently, marriage has come to resume some of its importance as
: providing the benefits of two sources

roducing economic unit... : -
of v fa single home. But the fact is

of income for the maintenance :
that the most significant function of marriage today seems to be

that it furnishes emotional satisfactions to be found in no other
relationships. For many peopleitisa refuge from the coldness
and impersonality of contemporary existence.’

IIL Ir HoMosSEXUALS HAVE A RIGHT To FamiLy THEN..?

Once we say that homosexuals too should have a right to family
there are various legal questions that would arise. What would be the
legal status of a homosexual couple? Would they be considered asa
single entity in the eyes of law as an ordinary couple or should they be
given a different status? Of equal importance to the establishment of the
same-sex family as a legal entity are cases concerning the right of lesbians
and gays to adopt. to engage in second-parent adoption, and to establish
custodial and visitation rights following the termination of long term gay
relationships.'® Should the lesbians and gays be allowed to exercise the
right to adoption? And in case of separation of such a homosexual couple,
how would the court decide as to who should be given the custody of the
child so adopted and who would be given the visitation rights? While
deciding upon these questions one should always keep in mind that society
does not extend to homosexuals, the same adoption opportunities that it
extends to heterosexuals.'' Even in the west, parenthood for gay men
and lesbians has always been an issue of societal condemnation, socia

commitmen :
procreation and raising of ¢l

Procreation is only

: Isaacson Walter, Should Gays Have Marriage Rights?, TiIME Nov. 20, 1989.
gomer H. Clark, Tie LAw oF DomesTic RELATIONS IN THE UNiTED STaTES (27 €d. 1988)
" Timothy Lin, Social Norms And Judicial Decision making: Examining The Role
" f;””‘i!’“”"‘“ in Same Sex Adoption Cases, 99 CLMLR 739
avid P. Russman, Alternative Families: e .” -
Rev31(1993). ¢ Families: In Whose Best Interest?, 27 SUFFOLK
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JDI 2]
gml o ,-epudiﬂﬁ““ and this societal bias makes the process of
diS':f’mbEil;ﬁ"g for homosexua'l cnuplfas problematic.' It is usually seen
i yb'm‘ls and gay men who wishto raise c}.uldren often confront prejudice
S i eptions about their sexual orientation that “tumn judges, legislators,
ol nnﬁf;’n ,Is, and the public against them, frequently resulting in negative
meessles such as loss of physical custody, restrictions on visitation, and
outcO ions against adoption.”"® Another obstacle for homosexuals is the
Pfﬂhlba]r belief that a family is based on the union of man and woman, and
pnpulfore most of the people believe that homosexual households are
Eherﬂ ble of providing balanced role modeling for several relationships

. crucial to the formation of healthy, stable families. ' At times we
eofin dpeople argui;}g ﬂ-lat ‘}mmosexualit?f is a mental fiisorder, one of
e carlyreasons of which is Sigmund Freud’s work on child development
and sexual preference which led to the categorization of homosexuality
jsamental illness."> However, such beliefs are not new. Homosexuality
has also been called “a sin, an illness, a way of life, a normal variant of
sexual behavior, a behavior disturbance, and a crime.”'¢ However, such
arguments, especially in the light of scientific research and the changing

society, do not hold much ground.

Many people also believe that homosexual parents would encourage
their adopted children to become homosexuals. But, the question here is,
would these homosexual parents like to do anything like this? And one
can find an answer to this question by analyzing how the homosexuals are
treated in the society. It is highly improbable that homosexual people,
who themselves face a great deal of prejudice, would consciously choose
asimilarly difficult life for their children to lead."”

However, the most rational question that has ever been raised so
far about the homosexual marriages pertains to the life of the child of a

" Supran. 4.

? Charlotte J. Petterson, Lesbian and Gay Parenting: A Resource for Psychologists,
8 cited in Lin Timothy, Social Norms and Judicial Decision making: Examining
the Role of Narratives in same Sex Adoption Cases, 99 CLMLR 739.

Supran, 11.

¥ Ibid,

“ Gayle §, Rubin, Thinking Sex: Notes For a Radical Theory of the Politics of

Sexuality, in Carole S. Vance (ed.), PLEASURE AND DANGER (1984).
Supran, 11,
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homosexual couple. Would the child of a homosexual couple suffer
harassment and dejection from the society? Re::t.:mly, acourt found that
“living daily under conditions stemming from active lesbianism practiced
in the home may impose a burden upona child by reason of the ‘socia]
condemnation’ attached to such an arrangement, which will inevitably
afflict the child’s relationship with its peers and with the community at
there is a research which shows that such a fear of
stigmatization is far in excess of the actual incidence of stigmatization."
Furthermore, the studies have shown that children from homosexual parents
are liked more by their peers as compared to children from heterosexual

large.”'® However,

parents.?’

Further, a very important question is also that why the homosexual
couples should be denied the legal rights and privileges that other heterosexual
couples enjoy? Legal system around the world grant legal spouses with
many social and economic benefits. It is no wonder that homosexual people

have pushed to have their relationships legally recognized. Homosexual
couples in Denmark,?' Norway,” and Sweden? already enjoy most marital
rights under the registered partnership laws of their respective countries.?
For Indian homosexual couples, however, the struggle has yet to produce

any progress. |
IV. Wiat WouLp BE Tue Riguts AND DUTIES Or A HOMOSEXUAL
In A HOMOSEXUAL MARRIAGE?

If the homosexual couples are allowed to marry legally, then many
legal questions will arise as to the rights and duties of ahomosexual towards

18 Bottoms v. Bottoms, 457 SE 2d at 108.
19 Julie Shapiro, Custody and Conduct: How the Law Fails Lesbian and Gay Parents

and Their Children, 71 Inp LJ 623 at 652.

2 Nancy D. Polikoff, This Child Does Have Two Mothers: Redefining Parenthood
to Meet the Needs of Children in Lesbian-Mother and other Non-traditional
Families, 78 Geo LJ 459.

2! Denmark’s partnership law was passed in 1989.
22 Norway's version passed the Odelsting chamber of the Norwegian Parliament on

Mar. 29, 1993.
2 Sweden’s law became effective on Jan. 1, 1995; Parliament legalized gay marriage

onJune 7, 1994,
** Registered partnership legislation is pending in many countries, including Finland,
Iceland, the Czech Republic, and Slovenia.
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. perpartnerina homosexual maryig
1

t;‘_ considering what are the general rights and duties o

11!“ et marital partner.

(a) Conjugai Rights

A valid and subsisting marriage confers the ri
sedutyt0 cohabit —to live together in a conjugal
cohabitation, the spouses have a mutual obligation
pr individual obligation of financia] support. One
i< the expectation of a sexual relationship. A persi
refusal of sexual relations by one spouse may co
pasis for divorce.?

ghts, and perhaps
relationship, During
of financial support,
aspect of cohabitation
stent and unjustified
nstitute “cruelty” as a

(b) Economic Benefits & Financial Obligations

The married couples have rights to share in the estate after the
death of the other, whether or not the deceased left a will. In India, under
apparently all the succession laws the spouse and children have been
conferred the status of class-T heirs. The couples also have specific rights
as conferred by the various statutes. For instance, they may treat each
other as dependants for tax purposes and take the deductions on the
same. They can insure each other’s lives and qualify for pension benefits.

(c) Divorce & Maintenance

In the case of divorce or separation, it is generally the duty of the
husband to maintain the wife and provide her with alimony. However, in
case of same-sex couples, the question arises as to who shall maintain
whom? If we say, in case of ‘Fault-based divorce’ the defaulting party
shall do the same — like adultery, cruelty or desertion, what shall be the
position in case of ‘no-fault divorce’ or divorce based on mutual consent?
The space and scheme for maintenance and alimony for a homosexual
couple has to be carved out by the legislative mechanism of the states.

(d) Issues with respect to the ‘child’

(i) The usage of Surrogacy and Donor insemination Techniques

roductive medicine requires us torethink the notions

S always been possible to distinguish

of parenthood, On the one hand, ithas

e

* Kronby Malcolm C., Marriage (Chapte

r-1), in CANADIAN FaniLy Law (9* edn. 2006) 4.
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aspect of being @ parent, or reproduction, and the
social component, Of rearing, on the other.? In such cases, a child cap
have as many as six parents: the genetic father, who provides the sperm.
the genetic mother, who provides the egg; surrogate who is not genetical] )
related to the child she carties and bears; and the intended rearing Paremi
who have no biological connection to the child. Such multiplication of
parents also results in custody disputes, and courts have had to decide
who the ‘real’ parents are. In a very recent case, the San Francisco Court

of Appeals ruled that the genetic mother of twins born to her lesbian
hts because she signed a waiver of parental

partner has no parental rig

rights at the time of donating hereggs. E.G. and K.M. began living together

in March 1994 and registered as domestic partners in San Francisco in

October 1994.7 The couple planned to havea child of their own. Hence,
er eggs, provided that K.M. would be a

E.G asked K.M. to donate h
‘real donor’ and E.G. would be the only legal mother. The possibility ofa

future adoption by K.M. was discussed, but the women agreed that this
should not happen for at least five years when the relationship was proven
stable and permanent. For the next five years, the couple with their twins
lived as a family unit, with both women caring for and raising the girls.
The couple however separated in March 2001 and E.G. filed a notice of
termination of the domestic partnership. In February 2002, K.M fileda
new petition to establish a parental relationship. She also sought joint
custody. Inresponse, E.G filed a motion to quash and dismiss the petition
on the ground that K.M. lacked standing to assert parentage. The Court
of Appeals upheld the contention of E.G. and stated that K.M. lacked
standing to bring the action to determine parentage under the Uniform
Parentage Act (UPA). As the genetic mother, K.M. qualified asan “interested
party” for purposes of obtaining a judicial declaration of her status as2

parent. However, KM.’s claim to be legal parent was rejected. Following
this principle, the court sai thers;

id that when there are two biological mo
the legal mother is the one who ‘from the outset intended tobe the child’s
mother’.2® In subsequent cases, the courts have construed this test t0
mean that the intent to be the parent is the ‘tie-breaker’ when tWo women
have equal claims. The courts in California generally take the path 0

between the biological

% Id at312.
27 fbid.
28 [bhid.
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U
il .pare.ntiﬂg imemi‘ﬁn’. not the parental role, not the best interests of
i ildas laid down in the Johnson case.? The courts have rejected
the l‘;  interest standards on parentage as that would implicate govemmenta]
W ference in matters of parentage and custody and also put at risk the
:pl;ls of any natural parent who entered into relationship and-encourage]

. formation of parental bonds between the children and the new partner,
th + courts have however not addressed the issue as to what if both women
or men had intendf:d t? raise the children together? If such a situation
rises, which is quite likely, the courts might have to recognize both as

lﬁgﬂl parents.
(ii) De facto Parenthood & Parenthood by Estoppel

The homosexual rights movement has also restructured the
established child rearing roles of “parents”, In such cases, the definition
of parent becomes highly significant. A parent is either a legal parent, a
parent by estoppels, or a de facto parent.® A “legal parent” could be
identified as a parent from the state law, such as adoptive or biological
parent. A ““parent by estoppels” is a person who, though not classified as
aparent under traditional legal principles, assumed “full and permanent
responsibilities as a parent” with the acquiescence of the child’s legal

parents. Finally, a “de facto parent” is an individual who, with the legal
parents’ acquiescence or spurred by their complete failure or inability to
parent, lived with the child and performed caretaking functions equal to
those of the child’s legal parents for two years or longer.”! Under the
notions of child’s best interests, it is the “parents by estoppels” that should
be accorded a parenting status fully equivalent to that held by traditional
Parents. Till now, none of the countries have formally adopted such expansive
definitions of parenthood; several of them have begun to move tentatively
inthat direction. The American Institute of Family Law recommendations

*(1993) 5 Cal, 4 84, 19 Cal Rptr. 2d 494. In Johnson v. Calvert, an embryo was
created with the gametes of a husband and wife was implanted and gestated in a
third party (a surrogate), the Supreme Court of California held, when the surrogate
refused to hand over the child after its birth, that the genetic parents were pare.nts

: for all legal purposes and that the surrogate had no parental rights over the child.
Margaret F, Brinig, Domestic Partnership, JOURNAL oF Law & FAMILY STUDIES

,, 19202002),
David D, Meyer, PARTNERS, CARE GIVERS AND CONSTITUTIONAL SUBSTANCE OF

PareNTHOOD (Cambridge, 2006) 63.

|-
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have also drawn the possibility and plausibility that a child might have
three or more parents all at the sume time. No cap is however imposed
on the number of parents that a child might have, although some limits are
placed on the extent to which parenting responsibilities may be divideq
up among these parents. Several courts have positively interpreted the
definition of “de facto parenthood” in justifying custodial awards to long
time care givers who lacked formal legal ties to a child.*

Of equal significance, courts in slightly more states have begun
interpreting legal parenthood in nontraditional ways and, specifically,
designating as parents adults who have no biological or adoptive ties to
the child. This innovation occurs often in the context of new reproductive
technologies, where courts have emphasized parenting intentions over
genetic or biological contributions in deciding legal parentage.” In Marriage
of Buzzanca,* the California Court of Appeals held that a couple was
the legal parents of the child born to a surrogate because they intended to
create the child as parents, even though they don’t share a biological
relation with the child. This trend is equally discernible outside the
reproductive technologies context as well. In a few cases, women agreeing
to co-parent children born to their same sex partners have been deemed
legal parents without any formal adoption proceeding.* This willingness
to recognize legal parentage based solely upon the assumption of a parental
role with the agreement of the child’s biological parents shares a basic
premise principle that parenthood is essentially and predominantly a functional
status, rather than one derived from biology or legal entitlement.

(iii) The place of parenthood in -Existfng Custody Law

The law of custody and guardianship generally emerges when the
family (parents) is either disintegrating or the child has to be assisted to

% See, e.g., C.EW.v. D.E.W, 845A.2d 1146, 1152 &n. 13 2004 (recognizing former
lesbian partner of parent as a “de facto parent” entitled to seek an allocation of
parenting responsibility). ‘

33 See Johnsonv. Calvert, 510 13.8.874 (1993).
* 72 Cal. Rptr. 2d 280 (Ct. App. 1998).
** See Elisa B. v. Superior Court, 117 P. 3d 660 (Cal. 2005). In this case, the couple

- contested parentage after breaking up, It was held that “when two women involved

in a domestic relationship agree to bear and raise a child together by artificial

insemination of one of the partners with donor semen, both women are the legal
parents of the resulting child.
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uardianship. Child custody law has always made it essential to
findag o - T ;
dentify clearly a child’s parents. The “tender years doctrine” favoring
mother custody, and earlier law recognizing a custody entitlement for
fathers, assumed knowledge of the child’s mother and father. Although
courts today use the more indeterminate “best interests of the child” standard
allocate custodial rights, status as a parent remains nearly as determinative
asunder the older gender-specific presumptions. Threshold determinations
of parentage are vitally important because the law in every state strongly
fers, in some fashion, parents over non parents in deciding child custody.
jn many states, for instance, a parent is entitled to custody in a contest
with a non-parent unless the parent is affirmatively “unfit” to parent. Even
in the rare cases in which courts nominally employ “best interests™ standard,
tatus as a parent remains “a strong factor for consideration.” This
preference for parent custody has led courts to deny continuing custodial
rights even to care givers who had assumed major parenting roles with
the acquiescence of the legal parent.”’ For example, a New York court
held that a man who had assumed the role of girl’s father since her birth
nevertheless had no standing to seek custody or visitation after it was
discovered that another man was actually the girl’s biological father.”
Even his acknowledgement of paternity years earlier, allegedly with the
mother’s full cooperation and consent, was legally ineffective against DNA
evidence establishing the other man’s reproductive role. Similarly,
reproductive parents have got similar preferences over adoptive ones
involving the separation of same-sex partners who jointly raised a chi Id
born to one of the partners.”* Despite evidence clearly demonstrating a
joint undertaking to parent, these courts have concluded that the status
and prerogatives of parenthood remain exclusively with the biological
parent. It is pertinent to note that similarly, homosexual parents are bound
to be discriminated. Bias and prejudice, whether rooted in ignorance or
in intolerance, appear to play a substantial role in many custody cases
involving lesbian and gay parents.*

% Ibid.

¥ Ephraim H. v. Jon. P, 2005 WL 2347727 (awarding custody, following death of 12
year old boy’s mother, to legal father who had not visited the boy prior to the
mother’s death rather than to stepfather.

% Sean H. v. Leila H., 783 N'YS 2d 785 (2004).

% Inre Thompson, 11 SW 3d 913, 1999.

“ Julie Shapiro, Custody and Conduct: How the Law Fails Lesbian and Gay Parents
and their Children, 71 Inp LJ 623 at 664.
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V.CONCLUSION

There is no doubt that societal discour§e regarfling lesbians ang
gays has centered so singularly on their sexuality that 1t appears as thejr
defining trait. However, this fact should not affect tk}e basic fundamenty]

I people. There is no doubt that the

human rights of the homosexual Pt .
homosexuals cannot be denied the right to marry or t-he right to have
ially governing marriages and

family. However, the present ]laws, especl ) :
families will require an overhaul because with the legalization of

homosexuality, many questions will arises which the present laws are incapable
of dealing with.
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INTERNATIONAL LAW. SECOND EpitioN By Gurdip
Singh, Macmillan India Ltd., Delhi, 2011, Pp.
XIV +610, Rs.395/-

“Jt is probably the case that almost all nations observe
almost all principles of international law and almost all
of their obligations almost all the time”

Louis Henkin'

International law is an ever evolving subject. It has played a significant
role in creating conducive conditions for maintaining global peace and
security ever since the treaty of Westphalia in 1648. Public international
law has made phenomenal progress during the twentieth and the beginning
of the twenty first century, due to the increase in global trade, environmental
deterioration on a worldwide scale, awareness of human rights violations,
rapid and vast increases in international transportation and boom in global
communications. The principles of international law have their effect on
all states—small and large, weak and powerful alike in this age of
globalisation and interdependence. New global challenges such as
environmental pollution, terrorism, armed conflicts and refugees etc.
transcend national boundaries and affect the humanity as a whole. For
translating the dream of peaceful and terror-free world into a reality, respect
for human rights, ensuring fundamental freedoms, and the creation of worth-
living environment is imperative. Just and transparent laws in the fields of
international concern can, to a great extent, help in achieving the objective
of establishing a peaceful world and a valued and trustful human society.

International law has remained a very organic and dynamic branch
of social science and legal research and practice, which deals with various
aspects of world affairs. It has always been the endeavour of the international
community to produce an ordered and ajust system of international relations.
Recent years have witnessed a greater impetus to the development of
international law than ever before. This was a natural result of the emergence
of greater interdependence between states, and of the vastly increased
intercourse between them due to all kinds of inventions that overcame
the difficulties of time, space and intellectual communication. New rules

' Louis Henkin, How NATioNs Benave (1968) 47.
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had to be found or devised to meet new situations. The internation law
today has had to respond to the extreme complexities of the human actiyjgie
world over and even beyond earth and for that it has to possess €nough
flexibility to accommodate the new impulses without, at the same time,
compromising its normative character.

The sovereign nations observe rules of international law ip, their
mutual relations showing generally due respect to rules of internatjopy)
law. It makes life in an interdependent world meaningful. We can notjce a
tremendous growth of international treaties, laws and conventions oye;
the years, covering vast areas including human rights, development of
women and children, combating terrorism, protecting environment ang
smooth growth of trade and commerce. A lot has been done but still a Jot
more to be done to meet the unprecedented challenges ahead. Although,
international law is playing a paramount role in regulating the world affairs,
yet it does not mean that the international law is far from controversy or
not confronting any problems. The kaleidoscopic changes in public
international law have revolutionized the whole perspectives. Despite the
positivist outburst on the legal status of international law, the reckoning as
ondate is that international law is the superior law in the present context,
having applicability over the States, international institutions, and the
individuals as well.

International law governs the relations not only between states
but also between the states and international institutions, international
institutions and the individuals as well. It regulates the functioning of the
international institutions, which possess international personality. The public
international law confers rights on states and the individuals and at the
same time creates obligations for them. It provides sanction against violation
of mandatory obligations. Public international law has thus become an
indispensable body of rules regulating relations between states for the
most part, in the absence of which it would be virtually impossible for the
international community to have steady and frequent intercourse

_‘Atthe international arena, the legal system is full of challenges
necessitating research on new principles and directions to meet the challenges
In this process, the United Nafions and other international Dl'gﬁ“izaﬁom
have concentrated on various issues of common concern to the intematio

community and have adopted number of international Jegislation’-
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stional Law Commission has put its sincere efforts in preparing
ntcl'“l_or conventions and treaties in different fields of international law,
ﬂz thus contributing effectively in the making of international law in a
ond !t way. Atthe same time, the contribution of international law experts
! overnmental level, of judges and jurists at the level of interpretation
2 ; decision-making, and of academics/scholars at the level of teaching

- ly writings, holds significance in the making and shaping of

and scholar
imemational law.

The book under review is an attempt to analyze the efficacy of
riousexisting instruments in different fields of international law. It provides
jetailed analysis and insights in this field and the author has undertaken
exercise to historically analyse all significant developments in international
law. The framework of study under the book comprises two Parts
respectively dealing with “Peace” and “Conflict Resolution, War, Neutrality
and Human Rights”. The usefulness of this book is contained in its approach,
its selection of topics and its inbuilt ambition to indepth research into

each of the topic.

Part one includes chapters on topics relating to: development of
international law: nature of international law; sources of international law;
relation between international law and municipal law; position of individual
ininternational law; recognition; State responsibility; modes of acquisition
or loss of territorial sovereignty; individual and the state; law of treaties;
jurisdictional immunities of states; diplomatic and consular relations; and
law of the sea. The chapters under Part two are focused on: diplomatic
modes of conflict resolution; arbitration; International Court of Justice;
United Nations peace-keeping operations; compulsive methods; war;
economic warfare; star wars; implementation of human rights; World Trade
Organization; and international environmental law.

The hallmark of the author’s quest is to identify and critically assess
the contribution of international community to the codification and
progressive development of various faculties of international law especially
with reference to selected topics. The author has also made an attempt to
evaluate the trends of international law, with a view to determine the extent
that the existing instruments of international law have succeeded to attain
inbalancing the interests of the developed and developing states. Acareful
perusal of the book reflects that the author has conducted in-depth study

h—__._.___ ; i L L ke i
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in highlighting the intricate problems relz.ited to international law areag
has adopted both empirical and doctrinal approach tq

dealt therein. He ; : .
tional legal instruments in their respective

uses of failure of intema
focused on the growing needs of

project theca :
fields. The author has emphatlcall yfo ‘
ty, which calls for review and updating of internationa]

international socie : ‘ :
Jaw. Therelevantand intricate queries on different topics have been elaborately
discussed. Commentary on each topic is arranged under separate headings

Reasoning given by the author with

and sub-headings for easy reference.
regard to his views concerning explanation of international law aspects is
based upon relevant cases, references of which have been given in support

at relevant places. Style and method of placing facts and law has been
maintained in a perfect manner throughout the book. Most of the cases
have been reported in a standard format indicating clearly the issues involved
therein. The author has successfully attempted to deduce certain guiding
principles. The observations and interpretations of the author are consistently

discernable throughout the book.

In Part one, basic and traditional principles of international law
highlighting the development, nature and sources thereof have been
elaborately discussed. Individual’s position under international law, which
holds importance because of the emergence of individual asa subject
thereof has been appropriately dealt. Sincere effort has been made 0
look into the functioning of institutions under the law of the sea. The skill
put in preparing the diagrams showing the continental shelf and other
important aspects of maritime zones would make it possible for the readers
of this book to understand easily the law of the sea related concepts:
which are very technical in nature. The relationship of international 1aW
with the municipal law is most significant to transform the internation
legal principles in the municipal law, to help reach the benefit of harmony
between both the international and municipal legal systems to individuals,
andto CALSIE PRUPRE and effective implementation of laws for that purpose
E?;L}EZ :;;:‘:I’; (tihe author has ably explained the relationship betw;::
TR mxuanclt;':lpa! laws, by havn'lg speci.al focus on substan
and the laws relating to uncessdlm t.he ﬁe_l - Dfdfl:flomam; arid cm:;sulﬂl’ r;ﬁdiﬁom
bl e et i jurisdictional mlmm'fltlesandnauﬂnahty. Extro® :

portant means to curb international crimes includi?

et
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ailability of absconding criminals possible for

ism by making the av
ose of prosecution, has been dealt under the chapter ‘Individual

the pUP es’, by giving reference to Indian laws.

ﬂﬂd the Sta
Under

the hi Story an
imemational co

part two, the author has tried to sail the readers through
d basic principles of international law to the efforts of
mmunity towards the resolution of international disputes.
He has conducted in-depth research‘ in different 'Yvarfare, by putting the
world community on alert regarding the gravity of the danger and
consequences of international armed conflicts, and by suggesting the
preventive and remedial measures for them. In this regard. his work on
tar wars deserves mention, which once being a scientific fiction only has
qow been translated into reality. The study, while making an analysis of
different available means of dispute resolution, has mainly focused on
resolution by peaceful means includ ing arbitration. The author has provided
acomprehensive overview of protection of human rights and environmental
protection by highlighting the need for the effective implementation of the
relevant international instruments in these areas. The author outlines in
details the human rights implementation mechanisms at national as well as
international levels which can enable the readers to perform in depth research
into this subject to understand the law and practices of human rights. His
exposition of laws of human rights and Indian laws provides a useful critical

appreciation of the situation to the readers.

The history of international affairs of the last fifty years suggests
that there are few states which have taken lead in ensuring that international
law continue to further the goals of peace, rule of law, democracy, good
governance and development, India being one of them. Its efforts to get
the world rid of colonialism, apartheid, global economic inequality, etc.
are the hallmarks of its contribution. India has played significant role in
various fields of international law including the trade law, patents and,
maritime laws. On the other hand, its efforts to reform international
organizations like the United Nations and to ensure representation in the
Security Council for countries which have made significant contributions
to the realization of the purpose and principles of the United Nations
indicate its commitment toward more democratic world institution. India
has been a torchbearer in enhancing the ideals and idealism of international
law through variety of ways and means. In this context, the author efficiently
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gives an account of Indian interests, policy and law to assess thej,
tional standards. The author has enricheq

compatibility with the interna ) .
D o int about the subject, which shows his

vocabulary to explain his viewpo :
long experience, vast knowledge and enough maturity about the law of

nations. He deserves congratulations for mking all painsin m{ngiling sl
an invaluable book and supplementing the literature on this importan;
area. An exhausted subject index has enhanced the usefulness of the book_

The book would be a useful source of reference for the students
ofinternational law and for others who are associfited, in any form, with
the study, interpretation or application of international law. The price of
only Rupees 395/- for such a content-rich book shows‘the generosity of
the author and the publisher and their interest in imparting knowledge of
international law and spreading the same at large scale among the users,
by making it available at such an affordable price. One cannot help praising
the publisher - ‘Macmillan India Limited’, for beautifully and impeccably
publishing this book with flawless printing and proper proof reading.

Pinki Sharma*

*  Reader, Law Centre 11, Faculty of Law, University of Delhi.
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